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1. The Pardon Clause as Constitutional Mercy 

The presidential pardon power sits at one of the most revealing intersections in American 
constitutional design: law, mercy, executive discretion, political danger, and public trust. It is a 
small clause with enormous consequences. The Constitution gives the president power to grant 
reprieves and pardons for offenses against the United States, except in cases of impeachment. 
In a narrow textual sense, the clause is simple. In a deeper constitutional sense, it is one of the 
most monarchical powers preserved inside the American republic. It allows one person to 
cancel, reduce, or interrupt the penal consequences of federal criminal law. It can rescue the 
wrongly convicted, soften excessive punishment, settle rebellion, reward cooperation, or restore 
civic status. It can also shield allies, silence witnesses, reward loyalists, or block future inquiry. 
From the beginning, therefore, the pardon power contained both mercy and danger. 

The framers did not invent executive clemency from nothing. They inherited a tradition in which 
the sovereign possessed a prerogative of mercy. In English law, the king could pardon crimes as 
an expression of royal grace. The pardon stood above ordinary legal process because the 
sovereign was understood to be the fountain of justice. If the king could command prosecution, 
the king could also forgive. The American Constitution rejected hereditary monarchy, but it did 
not reject every executive instrument associated with monarchy. Instead, the framers selectively 
translated certain royal powers into republican form. The pardon power was one of these 
translated powers. It was stripped of hereditary sanctity but retained as a discretionary power 
vested in a single elected executive. 

That translation created a paradox. The American Revolution had been fought against 
concentrated executive power, yet the new Constitution gave the president a power that 
resembled royal prerogative more than legislative procedure. The explanation lies in the 
framers’ view that law, while necessary, could be too rigid for justice in particular cases. Criminal 
codes apply general rules to human circumstances that may be morally complex, politically 
explosive, or legally mistaken. Courts can interpret law, juries can weigh facts, and legislatures 
can change statutes, but none of these mechanisms is well suited to immediate individualized 
mercy. The pardon power was meant to supply that missing instrument. It made the executive a 
constitutional safety valve. 

A safety valve, however, is only as safe as the system around it. The pardon power was not 
placed in the president because the framers thought presidents would always be virtuous. It 
was placed there because they believed unity, speed, visibility, and responsibility were superior 
to diffuse collective discretion. A single president could act quickly in emergencies. A single 
president could be praised or blamed. A single president could decide whether mercy served 
justice, public peace, or national reconciliation. The framers believed that concentrating the 
power in one elected official would make it more accountable, not less. Yet this same 
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concentration also created the possibility of spectacular abuse. The president who can forgive 
rebels may also forgive accomplices. The president who can correct injustice may also erase 
evidence of his own faction’s misconduct. 

The constitutional text tries to solve this problem only partially. It limits the pardon power to 
offenses against the United States, meaning federal offenses. It excludes cases of impeachment. 
It does not erase state prosecutions, civil liability, congressional inquiry, historical judgment, or 
political consequences. But within the federal criminal sphere, the power is extraordinarily 
broad. The president may pardon before conviction, after conviction, after sentence, or after 
service of sentence. The president may commute punishment without erasing conviction. The 
president may issue reprieves that delay punishment. The president may pardon individuals or 
classes. The power is not dependent on judicial approval. It is not dependent on congressional 
consent. It is not, in ordinary practice, subject to reversal by another branch. 

This structure reveals the central drama of the pardon clause. It is a mercy power inside a legal 
system, but it is not itself a judicial act. It is a political-constitutional act with legal 
consequences. It can operate as compassion, prudence, reconciliation, correction, or 
corruption. Its legitimacy depends heavily on purpose. A pardon for a person convicted under 
an unjust law appears as mercy. A pardon for a political opponent after civil conflict appears as 
reconciliation. A pardon for a witness who might implicate the president appears as obstruction 
in constitutional form. The same legal instrument can therefore carry radically different moral 
meanings. 

This paper begins with the pardon clause because every later controversy depends on this 
original ambiguity. The question is not whether the president has the power. The question is 
what kind of republic can survive when that power is used not as mercy after justice, but as 
immunity before accountability. 

1.1 English Royal Prerogative and Republican Translation 

The English background of the pardon power matters because it shows how deeply executive 
clemency was associated with sovereignty before the American Constitution transformed it. In 
the English tradition, the king’s pardon was not merely an administrative device. It was an 
expression of the sovereign’s capacity to temper justice with mercy. The criminal law was the 
king’s peace; a crime was an offense against the sovereign order. If punishment vindicated the 
king’s justice, pardon displayed the king’s grace. The monarch could forgive where courts could 
not, because the monarch occupied a position above the normal machinery of prosecution and 
punishment. 

This royal prerogative served several functions. It corrected excessive severity in the criminal 
law. It allowed the sovereign to reward service or cooperation. It could calm disorder by 
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extending mercy to rebels or political offenders. It could reduce the harshness of punishments 
that judges were required to impose. In a legal culture where penalties were often severe and 
judicial discretion could be limited, pardon became a practical instrument of governance. It was 
not simply sentimental mercy. It was a political technology. 

The American framers inherited this technology but distrusted its monarchical source. They did 
not want an American king. They did not want hereditary grace. They did not want a sovereign 
whose authority was personal, sacred, or dynastic. Yet they also understood that government 
would sometimes require a power of clemency. The challenge was to preserve the practical 
utility of mercy while relocating it within republican accountability. The result was a striking 
constitutional transplant. The pardon power crossed the Atlantic from king to president, but its 
justification changed. It no longer rested on royal majesty. It rested on public utility, executive 
responsibility, and the need for a humane exception within a general system of law. 

This translation was not unique. The American presidency contains several powers that 
resemble older executive prerogatives, including command of the armed forces, treaty 
negotiation, appointment authority, and control over execution of the laws. The framers did not 
abolish executive power. They reconfigured it. They replaced hereditary sovereignty with 
elected executive authority. They surrounded that authority with elections, impeachment, 
legislative checks, judicial review, and constitutional limitation. But they also accepted that 
some powers would have to remain energetic, discretionary, and personal. Clemency was one of 
them. 

The republican translation of royal mercy created a new theory of responsibility. In monarchy, 
the pardon might be imagined as the king’s grace. In the republic, it had to be justified as the 
president’s public judgment. The president was not forgiving offenses against himself 
personally. He was forgiving offenses against the United States. This distinction matters. The 
pardon was not supposed to be private favor. It was supposed to be public mercy. The 
president’s discretion was legitimate only because he acted as constitutional officer, not as clan 
chief, faction leader, patron, benefactor, or personal protector. 

That distinction is also the source of later crisis. The legal form of the pardon does not 
automatically reveal whether it is public mercy or private favor. A president may issue a pardon 
using constitutional language while serving personal, familial, financial, or factional interests. 
The same document may look lawful on its face while functioning as a shield for the president’s 
network. This is the enduring danger created by the republican adoption of royal prerogative. 
The Constitution converted a kingly power into an elected power, but it could not guarantee 
that elected power would always be used for republican ends. 
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The framers were aware of this danger. They debated whether the president’s pardon authority 
should be limited in cases of treason. They considered whether Senate participation should be 
required. They worried that a corrupt president might pardon those who helped him commit or 
conceal political crimes. The final text nevertheless vested the power in the president alone, 
with the impeachment exception. That decision reveals a constitutional preference for speed, 
unity, and responsibility over procedural restraint. The framers chose a powerful mercy 
mechanism and trusted other constitutional safeguards to police its abuse. 

In practice, this means the American pardon power still carries the genetic memory of 
monarchy. It is republican in office, but prerogative in structure. It is exercised by an elected 
president, but it bypasses courts and Congress. It can be noble when used to repair injustice. It 
can be dangerous when used to protect power. The American system did not eliminate the old 
royal dilemma. It democratized it. 

1.2 Article II, Section 2: Text, Scope, and Limits 

The constitutional text is brief: the president has power to grant reprieves and pardons for 
offenses against the United States, except in cases of impeachment. Each phrase matters. “The 
President” identifies a single constitutional actor. “Shall have Power” makes the authority 
affirmative and direct. “Reprieves and Pardons” includes both temporary delay and substantive 
forgiveness. “Offences against the United States” limits the power to federal crimes. “Except in 
Cases of Impeachment” prevents the president from using clemency to defeat the 
Constitution’s political removal mechanism. 

The first important feature is unity. The power is not vested in the president and Senate. It is not 
vested in Congress. It is not assigned to the courts. The Constitution gives it to the president. 
This matters because the pardon can be issued quickly and personally. It does not require 
committee investigation, legislative vote, judicial hearing, or administrative procedure. Modern 
presidents often use the Department of Justice and the Office of the Pardon Attorney to process 
petitions, but that practice does not define the constitutional limit. The president may act 
outside the regular advisory process. The constitutional authority remains personal to the 
office. 

The second feature is the distinction between reprieves and pardons. A reprieve delays 
punishment. It may postpone execution, incarceration, or another legal consequence. A pardon 
forgives the offense in whole or in part, depending on its terms. Commutation reduces 
punishment without necessarily erasing the conviction. Remission may cancel fines or 
forfeitures. Amnesty may apply clemency broadly to a class of persons, often after political 
conflict. These forms are related but not identical. The clause is compact, but the practice of 
clemency is varied. 
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The third feature is the federal limitation. The president may pardon offenses against the United 
States. This means federal crimes. The president cannot pardon state crimes because state 
prosecutions vindicate the law of a separate sovereign. A person pardoned federally may still 
face state prosecution if the conduct also violates state law and if prosecution is otherwise 
lawful. This federal limit is one of the most important structural restraints on presidential 
clemency. It means that the pardon power is vast but not universal. The president is not a 
national king over every criminal process in the country. 

The fourth feature is the impeachment exception. The president cannot pardon an 
impeachment. A federal officer impeached by the House and tried by the Senate cannot be 
rescued from that constitutional process by presidential clemency. This exception makes sense 
because impeachment is not ordinary criminal punishment. It is a political-constitutional 
mechanism for removal and disqualification. The pardon power may address criminal liability, 
but it cannot cancel the judgment of impeachment. The exception was designed to preserve the 
separation of powers at the point where executive misconduct is most directly at issue. 

Yet the impeachment exception is narrower than many citizens assume. A president cannot 
pardon someone out of impeachment, but a president may pardon federal crimes related to the 
same conduct. An impeached official may still be disqualified or removed, but criminal exposure 
can be affected by clemency. Conversely, a pardon does not prevent impeachment if the 
underlying conduct constitutes impeachable misconduct. The two systems overlap but do not 
collapse into each other. One concerns office and constitutional trust. The other concerns 
criminal liability. 

The fifth feature is the absence of explicit procedural limits. The Constitution does not require 
the president to explain a pardon. It does not require a public hearing. It does not require victim 
consultation. It does not require approval by the attorney general. It does not require judicial 
confirmation. It does not distinguish between friends and enemies, relatives and strangers, 
donors and dissidents, allies and opponents. The text is broad, and later practice has largely 
confirmed that breadth. 

This breadth creates both usefulness and danger. A narrow pardon power might fail in moments 
when mercy must be fast and politically decisive. A broad pardon power can end prosecutions, 
reduce sentences, and restore rights in cases where the system has failed. But the same breadth 
allows a president to grant clemency to political allies, financial supporters, family members, 
campaign operatives, or witnesses. The Constitution does not contain an internal anti-nepotism 
clause within the pardon power. It does not expressly forbid conflict-of-interest pardons. It relies 
instead on political accountability, impeachment, elections, public judgment, and the possibility 
that corrupt uses of the pardon power may themselves be evidence of impeachable 
misconduct. 
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The text therefore offers a clear legal power but an unstable moral field. A pardon may be lawful 
and still corrupt in purpose. It may be constitutional in form and destructive in effect. It may lie 
beyond judicial reversal while remaining central to political indictment. Article II does not solve 
that problem. It creates the power and leaves the republic to decide whether its use is 
honorable, prudent, abusive, or fatal to accountability. 

1.3 Federal Crimes, State Crimes, Impeachment, and Civil Liability 

The limits of the pardon power are easiest to understand by separating four domains: federal 
criminal liability, state criminal liability, impeachment, and civil liability. The president’s pardon 
power is strongest in the first domain and far weaker or nonexistent in the others. This structure 
is essential to any serious analysis of modern clemency because a pardon is powerful, but it is 
not magical. It does not erase every consequence of conduct. It does not rewrite history. It does 
not silence all institutions. It does not make the pardoned person innocent as a factual matter. It 
changes specific legal consequences within the federal criminal system. 

Federal criminal liability is the core domain. If a person commits or is alleged to have committed 
an offense against the United States, the president may grant clemency. That clemency may 
occur before indictment, after indictment, before trial, after conviction, before sentencing, after 
sentencing, or after punishment has been served. A pardon can prevent prosecution for covered 
offenses. It can end punishment. It can restore certain rights. It can remove or soften the legal 
consequences that federal criminal law would otherwise impose. This is why the pardon power 
matters so much in political scandals. Federal investigations often depend on the threat of 
prosecution. If that threat is removed, the bargaining structure of the investigation changes. 

State criminal liability is different. The president cannot pardon violations of state law. A 
governor or state clemency authority may possess that power within a state system, but the 
president does not. This is one reason federalism matters in accountability disputes. If conduct 
violates both federal and state law, a federal pardon may close one door but leave another 
open. State prosecutors may still investigate or prosecute conduct within their jurisdiction, 
subject to constitutional protections and ordinary legal limits. This division prevents the 
president from becoming the sole gatekeeper of criminal accountability across the entire 
country. 

The state-federal distinction becomes especially important in cases involving elections, business 
records, fraud, violence, public corruption, or conspiracies that may involve overlapping 
jurisdictions. A president may pardon federal offenses connected to such conduct, but cannot 
extinguish state charges. This creates a potential counterweight to abusive federal clemency. It 
also creates political conflict because state prosecutions may be portrayed by supporters as 
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attempts to evade or neutralize presidential mercy. Still, structurally, state criminal law remains 
outside the president’s pardon power. 

Impeachment is another separate domain. The Constitution explicitly states that the president’s 
clemency power does not apply in cases of impeachment. This means a president cannot 
pardon an official out of being impeached by the House, convicted by the Senate, removed from 
office, or disqualified from future office. The impeachment exception reflects a basic principle: 
the executive cannot use a criminal mercy power to defeat a constitutional accountability 
mechanism designed partly to restrain executive abuse. 

Yet impeachment and criminal law are not the same. Impeachment may address abuses that 
are not crimes. Criminal prosecution may follow misconduct that also produced impeachment. 
A pardon can affect the criminal side but not the impeachment side. An official may be 
impeached despite receiving a pardon. An official may be pardoned despite never being 
impeached. An official may be acquitted in the Senate and still be criminally prosecuted, unless 
pardoned. The systems are distinct because they serve different purposes. Impeachment 
protects the constitutional order. Criminal law punishes offenses. Clemency modifies criminal 
consequences. None completely substitutes for the others. 

Civil liability is also outside the ordinary reach of the pardon power. A presidential pardon does 
not automatically eliminate private lawsuits, damages claims, defamation actions, business 
disputes, contractual obligations, administrative consequences, professional discipline, or 
congressional investigation. A person may be pardoned for federal crimes and still face civil 
discovery. Documents may still be subpoenaed. Testimony may still be sought. Financial 
penalties or private judgments may still arise under applicable law. The pardon is not a general 
certificate of moral innocence. 

This distinction matters because public discussion often treats pardons as if they erase 
everything. They do not. They erase or modify specific federal criminal consequences. They may 
reduce the incentive to invoke the Fifth Amendment because the risk of federal prosecution is 
removed, though state exposure may remain. They may alter witness strategy. They may reduce 
prosecutorial leverage. They may protect a network from federal criminal accountability. But 
they cannot abolish every legal, institutional, or historical consequence. 

The limits, however, should not be overstated. Even though a pardon does not erase everything, 
it can be decisive. Federal criminal investigations often provide the strongest coercive tool 
available to the state. When that tool disappears, cooperation may collapse. Witnesses who 
might have testified to avoid prison may no longer need to bargain. Conspirators may have less 
incentive to reveal higher-level conduct. Documents may still exist, but human testimony may 
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become harder to obtain. A pardon can therefore have effects beyond the immediate 
beneficiary. It can protect other people indirectly by disrupting the evidentiary chain. 

This is the deeper danger of network clemency. A pardon for one person may function as 
protection for many. A pardon for a witness may protect the person the witness could implicate. 
A pardon for a loyal subordinate may reassure future subordinates that obedience will be 
rewarded. A pardon for a donor or insider may signal that legal risk can be managed through 
political proximity. In formal terms, the pardon affects federal criminal liability. In practical 
terms, it may reshape the entire accountability environment. 

The framers’ impeachment exception recognized that clemency could threaten constitutional 
accountability. But the exception only prevents the most direct conflict. It does not prevent a 
president from pardoning associates before they testify. It does not prevent a president from 
pardoning political allies after a factional conflict. It does not prevent a president from issuing 
broad categorical clemency to a movement. It does not prevent the appearance or reality of 
corrupt favor. Thus, the formal limits of the pardon power are real but incomplete. They define 
the edges of legal authority, not the full measure of constitutional danger. 

1.4 Mercy, Expediency, and the Founders’ Theory of Executive Discretion 

The framers’ defense of the pardon power rested on a practical insight: law cannot anticipate 
every circumstance in which justice will require mercy. Legislatures write general rules. Courts 
apply law to cases. Juries decide facts. But criminal justice can still produce excessive, mistaken, 
outdated, politically destabilizing, or morally disproportionate outcomes. A republic needs a 
mechanism for exception. The pardon power supplies that mechanism. 

Mercy was the most noble justification. Human beings are fallible, and legal systems are human 
systems. Evidence may later prove unreliable. Sentences may be too severe. Laws may change. 
Social conditions may shift. A person may demonstrate rehabilitation. A punishment that once 
seemed lawful may later appear cruel or unnecessary. The pardon allows the executive to say 
that the machinery of law has gone far enough. It permits compassion without requiring the 
entire legal system to reverse itself. 

Expediency was the more political justification. The framers also understood that clemency 
could serve public peace. After rebellion, insurrection, or civil conflict, punishment alone may 
prolong instability. A government may need to forgive many offenders to restore allegiance. 
Amnesty can be a tool of national consolidation. Reprieves can prevent hasty executions. 
Pardons can encourage surrender, cooperation, or reconciliation. In this sense, clemency is not 
merely kindness. It is statecraft. 

The founders’ theory of executive discretion depended on the idea that some decisions are too 
urgent, delicate, or individualized for collective bodies. A legislature may be slow. A court may 
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be bound by law. A committee may diffuse responsibility. A single executive can decide. This 
theory appears throughout the design of the presidency. Energy in the executive was supposed 
to provide unity, secrecy where necessary, speed in crisis, and accountability after action. The 
pardon power fits that design. Mercy delayed may be mercy denied. Reconciliation may require 
timing. A person awaiting execution cannot always wait for Congress. 

But the same discretion that enables mercy also enables favoritism. The framers’ theory 
assumed that visibility would create responsibility. If one president grants the pardon, one 
president bears the blame. In theory, this is more accountable than a hidden committee. In 
practice, accountability depends on whether Congress, voters, courts, parties, and the public 
are willing and able to impose consequences. If factional loyalty overwhelms public judgment, 
visibility does not restrain abuse. Everyone may see the abuse and still excuse it. 

This is where the founders’ theory shows both brilliance and weakness. They correctly identified 
the need for executive mercy. They correctly saw that dispersed clemency could be slow, 
politicized, or irresponsible. They correctly understood that harsh law requires a humane 
exception. But they also relied heavily on republican virtue, institutional jealousy, and political 
shame. They expected ambition to counteract ambition. They expected Congress to defend its 
authority. They expected the public to punish betrayal. They expected impeachment to remain 
meaningful. These expectations are not legal mechanisms by themselves. They are cultural and 
political assumptions. 

The pardon power therefore exposes a broader feature of constitutional government: not every 
danger can be solved by text. Some powers are lawful because government needs them, yet 
dangerous because they can be used for private ends. The Constitution can define offices, 
procedures, and exceptions, but it cannot guarantee virtue. It can create impeachment, but it 
cannot force conviction. It can hold elections, but it cannot ensure informed judgment. It can 
vest mercy in the president, but it cannot make mercy pure. 

The distinction between mercy and expediency also becomes unstable in political practice. A 
president may call a pardon merciful when it is strategic. A president may call a pardon 
reconciliatory when it is factional. A president may call a pardon corrective when it protects 
allies. The language of mercy can conceal the architecture of impunity. This is why pardon 
analysis must examine context, beneficiaries, timing, relationship to the president, relation to 
investigations, and effect on future accountability. The legal question of whether the president 
can pardon is often easier than the constitutional question of why the president did pardon. 

In the best case, the pardon power makes the republic humane. It corrects injustice, reduces 
cruelty, rewards transformation, and heals political wounds. In the worst case, it becomes an 
immunity machine. It tells loyalists that the law is temporary, that exposure is manageable, and 
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that proximity to power is a form of legal insurance. The founders accepted this risk because 
they believed the alternative was worse: a rigid criminal system with no executive mercy and no 
capacity for rapid reconciliation. Their decision may have been defensible. But it placed 
enormous weight on the moral character of presidents and the courage of Congress. 

That is why the pardon clause remains central to the crisis of executive power. It is not an 
accidental loophole. It is an intentional constitutional power with an intentional breadth. The 
crisis arises when a power designed to temper justice is used to preempt justice; when mercy 
becomes loyalty payment; when the exception becomes a governing method; when the 
president’s constitutional grace begins to resemble the king’s personal favor. At that point, the 
question is no longer whether the pardon power is legal. The question is whether a republic can 
survive when its mercy power becomes a faction’s shield. 

 

2. The Framers’ Nightmare: A President Pardoning “His Own Instruments” 

The gravest danger in the pardon power was visible before the Constitution was ratified. The 
framers did not merely imagine a compassionate president correcting miscarriages of justice. 
They also imagined a corrupt president using the pardon power to protect accomplices, 
suppress inquiry, and turn executive mercy into a shield for executive wrongdoing. This 
possibility was not an accidental oversight. It was debated directly. The central anxiety was that 
the president, especially in matters of treason or political conspiracy, might pardon the very 
people who had acted as his agents. Such a pardon would not be mercy in the ordinary sense. It 
would be self-protection by proxy. 

This fear gives the pardon clause its darker meaning. The president does not need to pardon 
himself in order to protect himself. He can pardon witnesses, subordinates, co-conspirators, 
campaign lawyers, political operatives, fundraisers, donors, family members, or executive 
officials whose testimony or prosecution might expose him. A pardon may appear to benefit the 
named recipient while actually benefiting the president. It may prevent a legal process from 
reaching upward. It may convert loyalty into legal insulation. It may announce to future 
followers that risks taken for the leader will be forgiven later. 

The phrase “his own instruments” captures this danger with unusual precision. An “instrument” 
is not merely a friend. It is a means of action. A corrupt president may not commit every act 
personally. He may act through advisers, attorneys, private agents, military officers, department 
officials, campaign staff, outside donors, media allies, or informal intermediaries. If those people 
later face federal exposure, the pardon power can be used to cut the chain of accountability. 
The president may not need to stop the investigation openly. He may simply remove the 
criminal consequences for those who know the most. 
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The framers’ nightmare was therefore not only that a president might be merciful to bad 
people. It was that he might weaponize mercy to conceal his own bad acts. The pardon power 
becomes constitutionally dangerous when it is used to interfere with the discovery of truth. In 
ordinary cases, a pardon ends punishment. In corrupt cases, it can end inquiry. It can alter 
witness incentives, destroy prosecutorial leverage, and make it harder to reconstruct who 
ordered, financed, encouraged, or coordinated unlawful conduct. The pardon then ceases to be 
an exception to punishment and becomes an instrument of obstruction. 

The framers attempted to answer this danger through impeachment. If a president used 
pardons corruptly, Congress could impeach, remove, and disqualify him. This was the intended 
political remedy. But impeachment is not automatic. It depends on House majorities, Senate 
supermajorities, political courage, public attention, and a willingness to place constitutional 
integrity above party advantage. The pardon clause therefore rests on a dangerous assumption: 
that a president who abuses clemency can be checked by a political system strong enough to 
punish abuse. 

Modern factional politics weakens that assumption. A president may pardon allies, and his party 
may call it justice. He may protect donors, and supporters may call it resistance to persecution. 
He may immunize family members, and loyalists may call it defense against lawfare. He may 
pardon campaign operatives, and media allies may call it correction of a corrupt prosecution. In 
such an environment, the framers’ remedy becomes fragile. Impeachment may exist on paper 
while failing in practice. The people who must enforce accountability may be politically invested 
in denying that abuse occurred. 

This is why the founding debate remains central. The issue is not whether the framers were 
naïve. They were not. They saw the danger. The issue is whether the safeguard they chose was 
adequate for a future republic governed by disciplined parties, polarized media, permanent 
campaign infrastructure, donor networks, and personalist political movements. The framers 
anticipated corrupt pardons, but they did not fully anticipate a political culture in which 
corruption could be rebranded as loyalty and celebrated as factional victory. 

2.1 Edmund Randolph’s Warning About Treason and Presidential Complicity 

Edmund Randolph’s warning at the Constitutional Convention went directly to the heart of the 
pardon problem. He objected to allowing the president to pardon in cases of treason because 
the president himself might be implicated. His concern was not abstract leniency. It was 
complicity. A president might be part of a treasonous scheme, or might benefit from one, and 
then use the pardon power to protect those who carried it out. In that situation, the power of 
mercy would become a mechanism of concealment. 
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Treason was the most dramatic example because it involved betrayal of the constitutional order 
itself. If a president conspired with foreign powers, aided rebellion, encouraged insurrection, or 
knowingly benefited from a treasonous plot, the people most able to prove it might be his 
agents. They might have delivered messages, organized forces, moved money, coordinated 
propaganda, pressured officials, or executed plans. If those agents faced prosecution, they 
would have an incentive to cooperate. If they received pardons, that incentive could disappear. 
Randolph understood that the pardon power could break the evidentiary ladder leading to the 
president. 

His objection reveals a sophisticated understanding of political crime. High-level political 
misconduct is rarely committed by one person acting alone. It often depends on networks. A 
leader may inspire, direct, permit, or exploit unlawful conduct without signing an order or 
appearing at the scene. The legal system then depends on testimony from insiders. 
Subordinates, advisers, and intermediaries become the key to accountability. A president who 
can pardon them controls the pressure points of investigation. 

Randolph’s warning also shows that the framers did not think the president would always stand 
outside criminal plots as a neutral figure of mercy. They understood that the president could be 
interested, exposed, compromised, or corrupt. They understood that executive power could 
become self-dealing power. The question was whether the Constitution should prevent such a 
president from using the pardon power in precisely the cases where his personal interest was 
greatest. 

One possible solution would have been to exclude treason from the pardon power. Another 
would have been to require Senate approval for treason pardons. Either approach would have 
recognized that certain crimes against the state create too much conflict of interest for 
unilateral executive mercy. But the Constitution did not adopt those limits. The final text allows 
presidential pardons for federal offenses generally, excluding only impeachment. This means 
that the very danger Randolph identified was knowingly left within the constitutional structure. 

Randolph’s warning remains relevant because the modern equivalent of treason may not always 
appear under the technical constitutional definition of treason. Contemporary threats to 
constitutional order may involve obstruction, conspiracy, election interference, misuse of 
federal power, corruption, classified information, foreign influence, campaign finance violations, 
false statements, or pressure campaigns against public officials. Many such acts may not be 
legally treason, but they may create the same structural problem: a president or presidential 
movement may be politically exposed by the people who acted around it. 

The phrase “his own instruments” is therefore larger than treason. It describes any case in 
which subordinates become tools of presidential ambition and then beneficiaries of presidential 
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clemency. The instruments may be lawyers, donors, appointees, family members, 
communications aides, campaign managers, federal officials, or private intermediaries. The 
danger is not their title. The danger is their function. If they are used to accomplish politically 
useful acts and then pardoned to prevent accountability, Randolph’s warning has materialized. 

The modern pardon problem is thus not a surprise to constitutional theory. It is a known failure 
mode. A president may use the language of mercy to protect those who protected him. He may 
pardon before trial to prevent facts from emerging. He may pardon after conviction to reward 
silence. He may pardon at the end of his term when political accountability is weakest. In each 
case, the formal recipient is another person, but the practical beneficiary may be the president 
himself. 

Randolph’s objection should therefore be read not as a failed historical footnote but as a 
constitutional diagnosis. He identified the central vulnerability of unilateral clemency: the 
power is most dangerous when the president has the greatest personal reason to use it. A 
president innocent of misconduct may pardon generously or unwisely. A president implicated in 
misconduct may pardon strategically. The text does not distinguish between the two. The 
republic must. 

2.2 George Mason’s Fear of Pardons Used to Stop Inquiry 

George Mason’s concern sharpened Randolph’s objection. He feared that a president might 
pardon crimes he had advised in order to stop inquiry and prevent detection. This is one of the 
most important warnings in the entire founding debate over executive power. Mason did not 
merely fear excessive mercy. He feared a pardon used as an anti-investigative weapon. The 
president might encourage or authorize misconduct, then pardon the perpetrators before the 
legal system could expose the source of the misconduct. In that scenario, the pardon does not 
follow justice. It interrupts justice. 

Mason’s formulation matters because it links the pardon power to knowledge. A criminal 
investigation is not only about punishment. It is also about discovering what happened. Who 
planned the act? Who paid for it? Who ordered it? Who knew? Who benefited? Who lied? Who 
destroyed records? Who coordinated public narratives? These questions require pressure. 
Prosecutors often depend on defendants who cooperate because they face punishment. If 
punishment disappears, cooperation may disappear. A pardon can therefore operate as a form 
of silence. 

This is different from ordinary clemency. A pardon granted after the facts are known, after trial, 
after conviction, and after public record may be controversial, but it does not necessarily 
prevent discovery. A pardon granted before inquiry is complete has a different character. It may 
deny the public the truth. It may eliminate the incentive for insiders to testify. It may leave the 
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appearance of legality while producing the effect of obstruction. Mason’s fear was precisely this: 
executive mercy could be used to prevent executive exposure. 

The danger is especially acute when pardons are issued broadly. A narrow pardon forgives 
identified conduct. A broad pardon may cover all offenses within a long period or category. A 
preemptive pardon may cover offenses not yet charged. A categorical pardon may cover a 
movement, a class of actors, or a political episode. The broader the pardon, the more it may 
function as legal fog. It can make it difficult to identify which crimes were being forgiven and 
why. It may also suggest that the grantor knows or fears that serious offenses occurred. 

Mason’s warning also helps distinguish mercy from impunity. Mercy presupposes that 
wrongdoing can be acknowledged. Impunity depends on preventing accountability. Mercy says 
the law has done enough. Impunity says the law must not reach certain people. Mercy may be 
public, reasoned, and humane. Impunity is selective, protective, and often timed to prevent 
disclosure. Both can use the same constitutional document. Only context reveals the difference. 

The use of pardons to stop inquiry also undermines equality before law. Ordinary defendants 
cannot cancel investigations against their friends. Ordinary witnesses cannot immunize 
themselves by proximity to political power. Ordinary citizens must cooperate, testify, negotiate, 
or face punishment. But a president’s allies may receive relief unavailable to others. If the 
beneficiaries are family members, donors, aides, or loyal political operatives, the pardon begins 
to resemble a private privilege rather than a public mercy. Mason’s fear was that such privilege 
could corrode republican government from within. 

The phrase “prevent detection” is especially powerful. It suggests that the pardon may not only 
forgive known crimes but hide unknown ones. A president may not need to issue a public order 
to obstruct justice. He may simply pardon the people most likely to reveal the facts. The public 
may never learn what they knew. Prosecutors may lose leverage. Congress may face evasive 
testimony. Historians may receive fragments instead of evidence. The crime may remain 
formally forgiven and substantively obscure. 

This problem intensifies near the end of a presidency. A departing president may face few 
future electoral consequences. If he is constitutionally barred or politically unlikely to run again, 
voters cannot easily punish him. His party may still defend him. Congress may lack time or will 
to impeach. The pardon power becomes most tempting when accountability is least immediate. 
Exit pardons therefore represent a special version of Mason’s fear. A president can wait until the 
final phase of power, then forgive the network whose conduct might otherwise be examined 
afterward. 

Mason’s warning was not anti-mercy. It was anti-corruption. He understood that unchecked 
executive clemency could become a structural escape route. If a president can advise crimes, 
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benefit from them, and then pardon the participants, the law becomes subordinate to 
presidential faction. The pardon power remains formally constitutional, but its use defeats the 
deeper constitutional purpose of accountability. 

Modern analysis must take Mason seriously. The question is not only whether a pardon is valid. 
It is whether the pardon was designed to stop inquiry. That question requires attention to 
timing, relationship, beneficiary, scope, pending investigations, witness value, public 
explanation, and connection to presidential interest. A pardon issued to a distant rehabilitated 
offender is one thing. A pardon issued to a political instrument who could implicate the 
president is another. Mason’s fear lives in that difference. 

2.3 James Wilson’s Answer: Impeachment as the Political Remedy 

James Wilson’s answer to the fear of corrupt pardons was impeachment. If the president used 
the pardon power to protect criminal accomplices, Congress could impeach him. This answer 
reveals the logic of the Constitution’s design. The framers did not deny that abuse was possible. 
They believed that abuse could be punished through a separate constitutional mechanism. The 
president would have the power, but misuse of the power could itself become evidence of 
unfitness for office. 

The impeachment answer has a certain elegance. It preserves the speed and unity of executive 
clemency while retaining a remedy for corruption. The president can act quickly when mercy is 
needed. If he acts corruptly, the House can accuse and the Senate can judge. The pardon 
remains legally effective, but the president may lose office and possibly be disqualified. This 
design treats abuse of power as a political-constitutional offense, not merely a legal defect in 
the pardon document. 

The strength of Wilson’s answer is that it recognizes the nature of the problem. A corrupt 
pardon may be difficult for courts to invalidate. The Constitution grants the power broadly. 
Judicial review of presidential motive would be institutionally difficult, especially where the text 
contains few procedural requirements. Impeachment, by contrast, can address abuses that are 
lawful in form but corrupt in purpose. A president may have constitutional authority to issue a 
pardon and still commit an impeachable abuse by doing so for self-protective reasons. 

This distinction is essential. Constitutional power does not imply constitutional innocence. A 
president may have the power to remove an officer, but a particular removal may be corrupt. A 
president may have authority over foreign policy, but a particular use may be abusive. A 
president may command the executive branch, but a particular order may violate the public 
trust. Likewise, a president may have the power to pardon, but a particular pardon may reveal 
betrayal of office. Impeachment is the mechanism designed to confront that kind of abuse. 
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But Wilson’s answer depends on political enforcement. Impeachment is not self-executing. The 
House must act. The Senate must convict. Members must be willing to judge the president’s 
conduct independently of factional loyalty. The public must understand the seriousness of the 
abuse. Evidence must be available. Time must exist. If the president pardons the witnesses who 
possess the evidence, impeachment itself may become harder. Thus, the very abuse 
impeachment is meant to punish may weaken the possibility of impeachment. 

This is the circular vulnerability in Wilson’s solution. A corrupt president can use pardons to 
obstruct the discovery of facts needed for impeachment. If the pardoned individuals refuse 
cooperation, claim memory failures, coordinate narratives, or avoid exposure through legal 
immunity, Congress may struggle to build the case. Even if Congress sees the pattern, partisan 
defense may block removal. The remedy exists, but it may not function. 

The impeachment answer also assumes that removal is meaningful. If a president is near the 
end of his term, removal may be politically difficult or symbolically insufficient. If the president 
has already issued the pardons, conviction cannot undo them. If the beneficiaries are already 
protected, impeachment may punish the president but not restore criminal accountability. 
Disqualification may matter, but only if future office is possible or desired. For a departing 
president, the practical cost may be limited. 

Wilson’s answer therefore works best under conditions of strong republican norms. It assumes 
that Congress will defend the constitutional order, that public opinion will punish obvious 
corruption, and that political parties will not become absolute shields. It assumes shame 
remains operative. It assumes that a president will fear impeachment enough to avoid abusing 
clemency. These assumptions may hold in some periods and fail in others. 

The modern party system makes the impeachment remedy weaker than the framers hoped. 
Members of Congress often depend on party voters, donors, media networks, and partisan 
identity. A president who commands a loyal base can make impeachment politically costly for 
his own party. Even clear abuses may be reframed as persecution, revenge, or resistance. A 
corrupt pardon may be defended as justice for victims of lawfare. The constitutional remedy 
then becomes trapped inside the same factional system that produced the abuse. 

Still, impeachment remains conceptually important. It clarifies that a pardon can be valid and 
abusive at the same time. It reminds us that the legality of a pardon does not settle its 
constitutional morality. It provides a vocabulary for treating corrupt clemency as betrayal of 
public trust. Even if impeachment fails politically, the standard remains. A president who 
pardons his own instruments to prevent exposure has not merely made a controversial policy 
choice. He has attacked the accountability structure of the republic. 
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Wilson’s answer should therefore be understood as both necessary and insufficient. Necessary, 
because some remedy must exist for lawful powers used corruptly. Insufficient, because 
impeachment depends on political courage that may not appear when most needed. The 
framers built a system in which ambition would counteract ambition. But if ambition fuses with 
party loyalty, donor interest, media protection, and personalist allegiance, the counteraction 
fails. The pardon power then operates in a space where legal validity remains high and practical 
accountability becomes low. 

The lesson is not that Wilson was foolish. The lesson is that impeachment was designed for a 
political world in which elite honor, institutional jealousy, and public shame were expected to 
restrain the executive. A modern president with loyal media, disciplined party support, and a 
movement willing to reinterpret corruption as persecution faces a different landscape. The text 
remains the same. The enforcement environment has changed. 

2.4 The Constitutional Gamble: Character, Congress, and Public Shame 

The final pardon clause reflects a constitutional gamble. The framers knew the danger of 
corrupt clemency and still vested the power in the president. They chose to rely on presidential 
character, congressional oversight, impeachment, elections, and public shame. This was not 
ignorance. It was a calculated risk. They believed the benefits of energetic mercy outweighed 
the dangers of abuse, provided the rest of the constitutional system retained enough strength 
to punish corruption. 

Character was the first safeguard. The presidency was expected to attract individuals of public 
reputation, ambition, and concern for historical judgment. The Electoral College, as originally 
imagined, would filter candidates through a layer of judgment. The president would be 
nationally visible. His honor would matter. His reputation would be tied to the dignity of the 
office. A president might possess broad pardon authority, but the expectation was that fear of 
disgrace would restrain misuse. 

This safeguard is fragile because character cannot be guaranteed by constitutional text. The 
Constitution can establish qualifications, terms, elections, and removal procedures. It cannot 
ensure virtue. It cannot prevent narcissism, corruption, factional loyalty, dynastic instinct, 
personal vengeance, or contempt for law from entering the office. The pardon power is 
therefore one of the places where constitutional design depends most visibly on the person 
holding power. 

Congress was the second safeguard. The framers expected legislative ambition to resist 
executive overreach. Congress could investigate. The House could impeach. The Senate could 
try and remove. Legislators were not supposed to be servants of the president. They were 
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supposed to defend their branch, their constitutional role, and the republic itself. If a president 
used pardons to protect accomplices, Congress would respond. 

This safeguard also depends on conditions that may fail. Congress can be captured by party 
discipline. Members may fear primary challenges more than constitutional collapse. Donors may 
reward loyalty. Media ecosystems may punish dissent. A president may dominate his party so 
thoroughly that congressional ambition no longer counteracts executive ambition. Instead, 
legislative ambition may become dependent on executive favor. When that happens, the 
impeachment remedy becomes weak not because the text changed, but because the political 
incentives changed. 

Public shame was the third safeguard. The framers assumed that citizens and elites would 
recognize certain acts as dishonorable. A president who used mercy to protect his own faction 
would be condemned. Reputation mattered because republican government depended on civic 
judgment. Public outrage could pressure Congress, affect elections, damage legacy, and deter 
future abuse. 

But shame requires a shared moral language. In a polarized republic, the same act may be 
interpreted in opposite ways. One faction sees corrupt self-protection; another sees heroic 
resistance against a corrupt system. A pardon for an ally may be described as justice. A pardon 
for a donor may be explained as correction of prosecutorial excess. A pardon for a family 
member may be defended as compassion against political persecution. When shame becomes 
partisan, it loses disciplinary force. 

The constitutional gamble becomes most dangerous when all three safeguards fail at once. If 
the president lacks restraint, Congress lacks courage, and the public lacks shared standards, the 
pardon power has little internal brake. The courts may have limited ability to intervene. The 
Department of Justice may be subordinate to the president. The pardon may be legally effective 
even if corruptly motivated. Accountability then becomes retrospective, historical, civil, state-
based, or political rather than immediate and federal. 

This is why the pardon power is not merely a legal topic. It is a measure of regime health. In a 
healthy republic, clemency can be broad because trust and accountability surround it. In a 
degraded republic, broad clemency becomes a mechanism of selective impunity. The same 
constitutional clause functions differently depending on the surrounding political culture. Text 
alone cannot save a system whose actors no longer accept constitutional restraint. 

The framers’ gamble also assumed that the presidency would not become fused with a 
permanent personal movement. They anticipated factions, but not modern mass-media 
factional identity, digital propaganda, nationalized primaries, donor networks, television loyalty 
tests, online harassment, or a political culture in which legal exposure can be marketed as proof 
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of authenticity. Under modern conditions, a president may gain rather than lose support by 
pardoning loyalists. Clemency can become a badge of movement solidarity. 

This transformation reverses the founders’ expectation. They assumed corrupt pardons would 
create shame. In a personalist movement, corrupt-looking pardons may create gratitude, loyalty, 
and myth. The pardoned become martyrs. The president becomes liberator. Prosecutors 
become villains. The law becomes factional battlefield. The pardon becomes sacrament of 
belonging. At that point, the mercy power no longer tempers the criminal law. It reorganizes 
political identity around defiance of the law. 

The constitutional system still contains limits. Federal pardons do not erase state crimes. They 
do not block impeachment. They do not cancel civil liability. They do not prevent historical 
analysis. They do not prevent Congress from investigating, at least in theory. But these limits 
may be too weak to preserve federal criminal accountability when a president decides to 
protect his network. A president can still use clemency to reduce the danger of testimony, 
reward silence, and signal future protection. 

The founding debate therefore leaves us with a severe conclusion. The framers anticipated the 
corrupt pardon problem but chose a remedy that depends on political virtue. They did not place 
a hard textual prohibition on pardoning family, donors, campaign agents, appointees, or co-
conspirators. They did not require Senate approval. They did not create an independent 
clemency tribunal. They did not exclude treason. They trusted the constitutional ecosystem to 
respond. 

Whether that trust was justified is the question modern pardon politics now forces upon us. A 
republic can survive mercy. It can survive controversial pardons. It can even survive mistaken 
clemency. What it may not survive is a settled expectation that the president’s faction will be 
forgiven in advance, that legal risk is merely a temporary cost of loyalty, and that the pardon 
power exists to protect the ruler’s instruments. That is the nightmare Randolph and Mason saw. 
It remains the nightmare the Constitution has never fully solved. 

 

3. From Mercy to Shield: The Structural Evolution of Clemency 

The pardon power began in American constitutional theory as a power of mercy, but its history 
reveals a gradual structural expansion from individualized compassion toward political 
insulation. This does not mean that every controversial pardon is corrupt. It means that the 
same constitutional instrument can serve increasingly different functions depending on context, 
timing, beneficiary, and political environment. A pardon may rescue a person from excessive 
punishment, but it may also protect a president’s allies from accountability. It may heal a 
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divided society, but it may also reward factional loyalty. It may correct injustice, but it may also 
prevent the discovery of truth. 

This evolution is possible because the pardon power is legally broad and morally elastic. It can 
be used after conviction, before trial, before indictment, or after punishment has been served. It 
can forgive a single person, commute a sentence, remit a fine, or apply broadly to a class of 
people. It can address known crimes or possible crimes. It can be public and reasoned, or 
abrupt and unexplained. It can be processed through ordinary Justice Department channels, or 
issued directly by the president outside the usual institutional review. In formal terms, these 
uses may fall within the same constitutional power. In constitutional meaning, they differ 
profoundly. 

The key movement is from mercy after accountability to immunity before accountability. 
Traditional clemency often presupposes that the facts are known. A person has been convicted. 
A sentence has been imposed. A record exists. The question becomes whether justice requires 
mitigation. Political shielding works differently. It may intervene before trial, before cooperation, 
before public testimony, or before investigators can determine the full chain of responsibility. 
Such a pardon may not simply relieve punishment. It may shape what the public is allowed to 
learn. 

This structural shift turns the pardon from a terminal act into a strategic act. A terminal pardon 
comes at the end of a legal process. A strategic pardon changes the process itself. It may remove 
incentives for witnesses to cooperate. It may prevent prosecutors from climbing from lower-
level actors to higher-level organizers. It may reassure future loyalists that risk taken for the 
president or movement will be rewarded. It may transform clemency into a kind of political 
insurance policy. 

The political use of clemency is not new. Presidents have used pardons and amnesties after 
rebellions, wars, draft resistance, and political scandals. Some of these uses were defensible as 
reconciliation. Others were attacked as elite self-protection. What has changed in modern 
politics is the increasing fusion of clemency with factional identity. Pardons can now be 
interpreted not as acts of mercy toward citizens, but as signals to a political base: our people 
will be protected; their prosecutions are illegitimate; loyalty will not be abandoned. 

This change matters because it alters the incentives of those around the president. If advisers, 
campaign lawyers, donors, appointees, family members, or operatives believe they may later be 
pardoned, they may become more willing to cross legal or ethical lines. The pardon power then 
operates prospectively, even before it is formally used. It becomes part of the decision 
environment. The mere expectation of future clemency can weaken law’s deterrent force. 
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A constitutional mercy power becomes dangerous when it is expected in advance by insiders. 
Mercy is supposed to be exceptional. Shielding becomes systemic. Mercy looks backward at 
punishment. Shielding looks forward at risk management. Mercy belongs to justice. Shielding 
belongs to power. The text of Article II does not distinguish them, but a republic must. 

3.1 Ordinary Clemency Versus Political Clemency 

Ordinary clemency is directed toward the human being caught in the machinery of criminal law. 
It asks whether punishment has become excessive, whether rehabilitation has occurred, 
whether the sentence was unjust, whether the conviction was unreliable, whether changed 
circumstances justify mercy, or whether continued punishment serves no legitimate public 
purpose. Its moral center is the individual case. It does not require the beneficiary to be 
politically useful to the president. It does not depend on loyalty, proximity, wealth, family 
relationship, donor status, or service to a faction. 

Political clemency is different. It may still be lawful, and it may sometimes be defensible, but its 
center is not only the individual. It concerns the relationship between the beneficiary and a 
political conflict. Political clemency often appears after wars, rebellions, prosecutions of political 
movements, national crises, or scandals involving government officials. It can serve 
reconciliation, but it can also serve self-protection. Its moral ambiguity is greater because it 
operates at the boundary between justice and power. 

A president who pardons draft resisters may argue that the country needs healing. A president 
who pardons rebels may argue that punishment would prolong civil conflict. A president who 
pardons a predecessor may argue that the nation must move on. These are political reasons, 
but they are not automatically corrupt. A republic sometimes requires political mercy. 
Punishment can become destructive when it prevents restoration of civic peace. The danger 
arises when reconciliation becomes a cover for impunity. 

The difference between ordinary and political clemency often lies in the direction of benefit. If 
the pardon primarily benefits the public by reducing cruelty or restoring peace, it may be 
political but legitimate. If it primarily benefits the president, his family, his donors, his witnesses, 
his subordinates, or his faction’s legal exposure, the moral meaning changes. The constitutional 
form may be the same. The political substance is not. 

Ordinary clemency tends to move from below to above. A petitioner, family, lawyer, advocate, 
or reform group asks the executive for mercy. Evidence of rehabilitation, disproportionate 
punishment, or injustice is presented. The case rises through channels. Political clemency often 
moves from above to below. The president or political circle identifies a person or class whose 
protection serves a larger strategy. The pardon descends from power to ally. It may bypass 
regular review. It may be timed to a political calendar rather than a justice calendar. 
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Another distinction concerns publicity. Ordinary clemency is often justified by biography, 
sentence length, remorse, prison conduct, legal reform, or humanitarian factors. Political 
clemency is justified by narratives of persecution, national healing, prosecutorial overreach, 
loyalty, or historical necessity. These narratives may be true, partly true, exaggerated, or 
fabricated. The key is that political clemency speaks not only to the beneficiary but to an 
audience. It tells supporters how to interpret the legal system. 

Political clemency becomes especially dangerous when the president’s own interests are 
embedded in the case. If the beneficiary could implicate the president, testify about his 
conduct, reveal communications, expose finances, describe campaign strategy, or identify illegal 
orders, the pardon carries a conflict of interest. It may no longer be merely an act of mercy or 
reconciliation. It may become a form of self-defense through another person. 

This is why names and relationships matter in pardon analysis. A pardon for an unknown 
prisoner serving an excessive sentence has one meaning. A pardon for a campaign lawyer, 
donor, family member, or senior aide has another. The law may permit both, but constitutional 
judgment cannot treat them as identical. The public must ask what the pardon does to 
accountability. Does it correct injustice, or does it protect a network? Does it reveal mercy, or 
does it reward usefulness? Does it serve the United States, or does it serve the president’s 
instruments? 

Ordinary clemency humanizes law. Political clemency can either heal the polity or corrupt it. The 
difference depends on whether the pardon restores civic order or shields power from 
consequences. 

3.2 Pardons Before Trial, After Conviction, and Before Investigation 

The timing of a pardon is one of the clearest indicators of its constitutional meaning. A pardon 
issued after conviction and sentencing operates in a known legal world. The charges have been 
filed. Evidence has been presented or admitted. A court has entered judgment. The facts may 
still be disputed, but the public record exists. Clemency at that stage modifies punishment after 
the legal system has done its work. It may be wise or foolish, merciful or excessive, but it does 
not necessarily prevent the legal process from establishing a record. 

A pardon before trial is more disruptive. It prevents adjudication. The public may never see the 
evidence tested in court. Witnesses may never testify. Documents may never be introduced. 
Cross-examination never occurs. Prosecutors lose the chance to prove the case, and defendants 
lose the chance to be acquitted. The pardon ends the process before judgment. In some cases, 
this may be defensible. A prosecution may be unjust, politically motivated, legally defective, or 
socially destructive. But the cost is significant: the truth remains less settled. 
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A pardon before indictment is more powerful still. It may cover conduct that prosecutors have 
not yet charged. It can prevent a case from ever forming. It may be broad enough to include 
unknown or uncharged offenses. Such a pardon can be described as preemptive, although the 
constitutional text does not use that term. The practical effect is to close off federal criminal 
exposure before the ordinary system can act. This is the form most likely to raise concerns about 
shielding, especially when the beneficiary is close to the president. 

The most troubling possibility is a pardon before full investigation. In that case, the pardon may 
block not only punishment but discovery. Prosecutors may not yet know what happened. 
Congress may not yet know what questions to ask. The public may not know who was involved. 
A broad pardon at this stage may freeze ignorance into the historical record. It can prevent the 
pressure that would otherwise compel insiders to explain the scheme. This is the nightmare 
anticipated by Mason’s phrase: to stop inquiry and prevent detection. 

Timing also affects witness incentives. Before a pardon, a person facing federal prosecution may 
cooperate in exchange for leniency. That cooperation may reveal higher-level actors. After a 
pardon, the threat of federal punishment disappears for covered offenses. The person may still 
face state exposure, perjury consequences, contempt, civil liability, or political costs, but the 
main federal pressure has been reduced. If the pardon is broad enough, the witness may have 
less reason to assist investigators. The pardon may therefore protect not only the recipient but 
others who benefit from silence. 

A pardon after conviction can also be corrupt. If a loyal subordinate refuses to cooperate, 
absorbs punishment, and later receives clemency as reward, the pardon may function as 
payment for silence. This kind of pardon tells future actors that loyalty under legal pressure will 
be compensated. It need not prevent inquiry at the outset; it may punish the inquiry by making 
the sentence temporary. The effect is prospective. Future subordinates learn that prison risk 
may be survivable if the leader remains loyal to them. 

A pardon before trial sends a different signal. It suggests that the leader will not even require 
the subordinate to endure the process. A pardon before investigation sends a stronger signal 
still: those who act for the faction may be protected before the facts are known. Each timing 
point creates a different political lesson. After conviction: stay loyal and you may be rescued. 
Before trial: stay useful and you may never face judgment. Before investigation: belong to the 
protected circle and law may never reach you. 

The timing of clemency also matters near the end of a presidential term. Exit pardons can be 
issued when the president faces reduced accountability. The outgoing president may no longer 
fear voters. Congress may have little time to respond. The beneficiaries may receive protection 
just as a new administration prepares to investigate. Exit timing can therefore transform the 
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pardon power into a final act of legal sabotage. It allows one administration to limit the criminal 
accountability available to the next. 

This does not mean all late-term pardons are abusive. Many presidents issue large numbers of 
clemency grants near the end of a term because petitions accumulate and political cost 
decreases. Some such pardons are humanitarian, routine, or corrective. But when late-term 
pardons flow to family members, donors, campaign operatives, appointees, witnesses, or 
participants in presidential controversies, the constitutional stakes change. The question 
becomes whether the president is administering mercy or burying risk. 

The law gives the president broad timing discretion. Constitutional analysis must therefore 
supply what the text does not: judgment about purpose and effect. A pardon after a known 
injustice is one thing. A pardon before facts are known is another. A pardon to correct 
punishment is one thing. A pardon to prevent testimony is another. Timing does not prove 
corruption by itself, but it is often the first clue. 

3.3 The Ford-Nixon Model of Broad Retrospective Immunity 

The pardon of Richard Nixon by Gerald Ford created the modern template for broad 
retrospective presidential clemency. It demonstrated that a president could pardon a 
predecessor for offenses committed or possibly committed during a defined period, even before 
indictment or trial. The Nixon pardon did not merely forgive a specific conviction. It covered a 
range of possible federal offenses connected to a presidency already consumed by scandal. Its 
language and timing made it one of the most consequential acts of clemency in American 
history. 

Ford defended the pardon as an act of national healing. The country, he argued, needed to 
move beyond Watergate. A prolonged prosecution of Nixon might keep the nation trapped in 
crisis, embitter politics, and prevent the new administration from governing. From this 
perspective, the pardon was not personal favor but public expediency. It was political clemency 
in the reconciliatory mode. The legal process was sacrificed, or at least curtailed, for the sake of 
civic closure. 

Critics saw something else. To them, the pardon looked like elite protection. Ordinary people 
faced prosecution for crimes, but a former president received immunity before trial. The public 
was denied a full courtroom record. Suspicion arose that the transfer of power had included an 
implicit bargain, even though Ford denied such an arrangement. The pardon may have reduced 
national turmoil, but it also deepened public cynicism about whether presidents are truly 
subject to law. 

The Ford-Nixon model matters because it expanded public imagination of what the pardon 
power could do. It showed that a pardon could cover possible crimes. It showed that a person 
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need not be convicted, indicted, or even formally charged. It showed that the president could 
issue sweeping clemency for a political figure at the center of national scandal. It showed that 
legality and legitimacy could diverge sharply. A pardon could be constitutionally valid and still 
politically explosive. 

The Nixon pardon also changed the relationship between truth and closure. Ford chose closure 
without trial. The country had substantial information from investigations, hearings, tapes, 
resignations, prosecutions of aides, and public reporting, but it did not receive a criminal trial of 
Nixon. The pardon therefore raised a question that recurs in every major political-clemency 
controversy: who decides when the nation knows enough? A president may claim that further 
prosecution would be destructive. Critics may answer that without trial, the truth remains 
incomplete. 

The model is especially important for later presidents because it provides precedent for broad, 
preemptive, elite-protective clemency. Any president contemplating a sweeping pardon for an 
ally, predecessor, family member, or political instrument can point to Ford and Nixon as 
evidence that such an act lies within the constitutional tradition. The analogy may be imperfect, 
but precedent in political morality often works by resemblance, not identity. Once the country 
has accepted one broad pardon for possible offenses, later presidents can adapt the form. 

There is a crucial difference, however, between pardoning a predecessor for national closure 
and pardoning one’s own instruments for self-protection. Ford was not pardoning a subordinate 
who could implicate Ford in Ford’s own misconduct. He was pardoning the man whose 
resignation had elevated him to the presidency, which created its own appearance problems, 
but the direct self-protective structure differed. A president who pardons his own campaign 
lawyers, staff, donors, family members, or appointees occupies a more conflicted position. The 
practical beneficiary may be the sitting or departing president himself. 

The Nixon pardon also shows the long-term ambiguity of political clemency. Some later 
observers have judged Ford’s decision more sympathetically, seeing it as costly statesmanship. 
Others continue to see it as a damaging act of elite impunity. This unresolved judgment is part 
of the pardon’s legacy. Broad clemency may be impossible to evaluate fully in the moment 
because its effects unfold over decades. It may calm immediate crisis while teaching future 
presidents that accountability can be traded for closure. 

The teaching effect may be the most important legacy. Ford used the pardon to end a national 
ordeal. Later political actors may use similar breadth to end investigations, protect networks, or 
prevent successors from prosecuting. The legal tool is the same, but the motive may differ. Once 
the form exists, it can be repurposed. The Nixon pardon therefore stands as both precedent and 
warning. 
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It is precedent because it confirms the breadth of the pardon power. It is warning because it 
reveals how easily national-healing language can coexist with the perception of impunity. It did 
not destroy the republic, but it weakened confidence in equal accountability. It also left behind 
a constitutional pathway for later, more factional uses of clemency. Every modern discussion of 
preemptive pardons takes place in the shadow of Ford’s decision. 

3.4 The Modern Expansion of Preemptive Pardon Logic 

Preemptive pardon logic has expanded because modern politics increasingly treats prosecution 
itself as a partisan event. When legal accountability is framed as lawfare, clemency becomes 
counter-lawfare. A president’s supporters may not ask whether a prosecution is factually 
supported; they may assume that prosecutions of their side are illegitimate by definition. Under 
those conditions, pardons no longer appear as exceptions to justice. They appear as acts of 
factional defense. 

This logic changes the moral status of clemency in the eyes of supporters. A pardon for an ally is 
not seen as favoritism if the ally is believed to be a victim of political persecution. A pardon for a 
campaign lawyer is not seen as obstruction if the investigation itself is viewed as corrupt. A 
pardon for a donor is not seen as elite privilege if the prosecution is described as selective. A 
pardon for a family member is not seen as nepotism if the family is believed to be targeted 
because of the president. The same act that critics call impunity is reinterpreted by supporters 
as justice. 

The expansion is also driven by the complexity of modern political operations. Campaigns, 
administrations, fundraising networks, media operations, legal teams, nonprofit groups, 
consultants, data firms, social-media influencers, and outside organizations form dense 
ecosystems around presidents. Political action is distributed across many actors. If legal 
exposure arises, it may not be limited to one official. It may touch a network. The pardon power 
can then be imagined not as relief for one person but as protection for an ecosystem. 

This networked environment gives new force to Randolph’s phrase “his own instruments.” The 
president’s instruments may not be formal government officers. They may be private lawyers, 
outside advisers, donors, family members, campaign operatives, public-relations figures, or 
state-level allies. They may operate in the gray zone between official authority and political 
loyalty. If they act in ways that benefit the president, and later receive clemency, the pardon 
power becomes a bridge between public office and private network. 

Preemptive logic also grows from the fear of successor prosecution. In a polarized system, each 
administration may fear that the next will investigate it. This can produce a cycle of anticipatory 
immunity. A departing president may pardon allies because he believes the incoming 
administration will use law enforcement politically. The next side may then justify its own 
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aggressive investigations as a response to prior impunity. Pardons become part of regime 
transition. Instead of peaceful transfer of power, the country gets legal trench warfare. 

The result is a shift from individual clemency to class clemency. A president may consider 
pardons for categories: participants in a political protest, officials involved in a controversial 
policy, advisers involved in election litigation, staffers involved in disputed executive actions, or 
donors accused of politically sensitive crimes. Class clemency can be legitimate after broad 
social conflict, but it can also erase distinctions between minor actors and serious offenders. It 
can flatten moral judgment. The category becomes more important than the conduct. 

Modern preemptive pardon logic is also strengthened by media incentives. A pardon can be 
staged as a message. It can dominate headlines, reward loyal audiences, provoke opponents, 
and dramatize the president’s power. In a politics of spectacle, clemency becomes performative. 
The president does not merely forgive. He declares who belongs to the protected community. 
He identifies enemies as persecutors. He turns the pardon into a narrative device. 

This performative dimension can make the pardon more valuable politically than legally. Some 
beneficiaries may face little remaining punishment, but the pardon still signals loyalty. Others 
may face real exposure, and the pardon provides material protection. In both cases, the act tells 
the movement that the leader remembers his allies. Clemency becomes patronage. It binds the 
network to the leader through gratitude and expectation. 

The expectation of future pardons may be more dangerous than the pardons themselves. If 
political actors believe that loyalty will be rewarded with immunity, they may take greater risks. 
Lawyers may advance more aggressive theories. Officials may obey questionable orders. Donors 
may assume access can mitigate legal danger. Staffers may conclude that legality is negotiable if 
the cause is important enough. The pardon power then operates before it is used. It becomes 
an invisible part of the chain of command. 

The modern expansion of preemptive logic also raises the possibility of near-blanket exit 
pardons for administration personnel. Even if described jokingly or hypothetically, the idea that 
everyone near a president might require protection reveals a profound constitutional inversion. 
In a healthy administration, service to the president should not create a presumption of criminal 
exposure. If a president imagines broad pardons for staff, it suggests either that prosecutions 
are expected to be abusive or that the administration’s own conduct created legal risk. Either 
interpretation is destabilizing. 

A republic cannot function if each administration leaves office by immunizing its own network 
against the next. That pattern would make criminal accountability episodic, partisan, and 
dependent on timing. It would also encourage future administrations to act with the 
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expectation that end-of-term clemency can clean the slate. Law would become a temporary 
obstacle managed through electoral victory and exit paperwork. 

The expansion of preemptive pardon logic therefore marks a movement from mercy to shield. It 
is not merely a change in how presidents use a power. It is a change in how political actors 
understand law. The law becomes something one faction uses against another; the pardon 
becomes something one faction uses to protect itself. When that happens, the constitutional 
function of clemency is transformed. The power designed to humanize justice becomes a 
technology for surviving accountability. 

 

4. Trump and the Recasting of Clemency as Factional Defense 

Donald Trump’s use of clemency belongs at the center of any modern study of the pardon 
power because it reveals a transformation larger than any single pardon. In the Trump era, 
clemency increasingly appears not only as mercy, correction, or reconciliation, but as factional 
defense. The pardon becomes a public declaration that certain prosecutions are illegitimate 
because they target the president’s people. It becomes a loyalty signal to allies, a rebuke to 
prosecutors, a reward for endurance, and a warning to adversaries. The constitutional form 
remains old. The political function changes. 

Trump did not create controversial clemency. American history contains many disputed 
pardons, from Andrew Johnson’s post-Civil War amnesties to Gerald Ford’s pardon of Richard 
Nixon, from Bill Clinton’s final-day pardon of Marc Rich to George H. W. Bush’s Iran-Contra 
pardons. What distinguishes Trump is the degree to which clemency becomes integrated into 
the identity of a political movement. The pardon is not merely an act after law has spoken. It is a 
counter-narrative about law itself. It says that the legal system has been weaponized, that allies 
have been persecuted, and that presidential forgiveness is the corrective instrument of political 
truth. 

This reframing is crucial. Once prosecutions are defined as “lawfare,” pardons become counter-
lawfare. Once criminal defendants are defined as political martyrs, clemency becomes 
vindication. Once loyalty to the leader is treated as evidence of persecution, the pardon 
becomes a sacrament of factional belonging. The public meaning of clemency shifts from mercy 
toward the guilty to liberation of the loyal. The act no longer invites moral reflection on offense, 
punishment, remorse, or rehabilitation. It becomes an announcement that the president’s side 
is innocent because the president’s side was targeted. 

The first Trump term already showed this pattern. The most controversial grants did not flow 
only to obscure petitioners processed through ordinary clemency channels. They included 
political allies, campaign associates, friends, media figures, and people connected to 
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controversies that Trump and his supporters considered politically motivated. Names such as 
Michael Flynn, Roger Stone, Paul Manafort, Charles Kushner, and Steve Bannon became 
symbols in a broader dispute over whether investigations into Trump-world represented 
legitimate law enforcement or partisan attack. The clemency acts therefore had a dual meaning: 
legal relief for individuals and political repudiation of the investigations that produced their 
exposure. 

The second Trump term sharpened the pattern by moving from individual loyalty pardons 
toward broader category clemency. The January 6 clemency action was especially significant 
because it applied not merely to one friend or one adviser but to a large class of persons 
associated with a defining event in the struggle over Trump’s legitimacy. That action made the 
pardon power into an instrument of historical reinterpretation. It did not simply reduce 
punishment. It recoded the meaning of January 6 for Trump’s political community. The 
defendants were not merely offenders; they were cast as victims of a corrupted federal 
response. Clemency became a weapon in the battle over memory. 

This is the deeper constitutional issue. A president may use the pardon power to forgive crimes, 
but Trump’s clemency practice often appears to contest the legitimacy of the criminal law 
process itself. The pardon becomes an appeal over the heads of courts, juries, prosecutors, and 
investigators to a political audience. It tells that audience which legal outcomes should be 
believed and which should be rejected. In this sense, the pardon does not merely operate 
within the criminal justice system. It competes with the system as an alternative source of 
legitimacy. 

Factional defense also changes the incentives of people around the president. If allies believe 
that prosecution will be interpreted as persecution and that loyalty may later be rewarded with 
clemency, they may discount legal risk. The pardon power then operates prospectively. It shapes 
behavior before it is used. Lawyers may advance more aggressive theories. Operatives may obey 
more dangerous instructions. Staffers may treat legal constraints as temporary. Donors may 
interpret proximity to power as a form of protection. The expectation of future mercy can 
become part of the machinery of political action. 

This does not mean that every Trump pardon is corrupt or that every beneficiary is guilty of 
some larger political scheme. The argument is structural, not merely personal. Trump’s 
clemency practice reveals how a broad constitutional power can be absorbed into a 
movement’s theory of itself. The president becomes the judge of which prosecutions are real 
and which are illegitimate. His pardon does not merely forgive. It narrates. It divides the legal 
world into friends and enemies, patriots and persecutors, loyalists and traitors, victims and 
agents of the deep state. 
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That is why Trump’s use of clemency must be analyzed as a constitutional phenomenon rather 
than as a list of sensational names. Names matter because relationships matter. Michael Flynn 
mattered as a former national security adviser. Roger Stone mattered as a longtime adviser and 
political operative. Paul Manafort mattered as a former campaign chairman. Charles Kushner 
mattered because of family connection through Jared Kushner and later political rehabilitation. 
Steve Bannon mattered as a former strategist and movement figure. January 6 defendants 
mattered because they were tied to a mass political event central to Trump’s post-2020 
mythology. Each case carried meaning beyond the individual. 

The pardon power becomes most dangerous when law, loyalty, and myth converge. Trump’s 
clemency practice shows how this convergence works. Legal relief is granted to persons 
portrayed as victims of illegitimate prosecution. Loyalty is rewarded or symbolically recognized. 
Myth is reinforced: the movement is under attack; the president protects his own; the law is 
corrupt when used by enemies and righteous when used by friends. The pardon becomes a 
ritual of reversal. Conviction is reinterpreted as persecution. Clemency is reinterpreted as truth. 

In such a system, the old constitutional vocabulary is strained. “Mercy” is too narrow. 
“Correction” is too polite. “Abuse” may be accurate in some cases but cannot describe the full 
political machinery. What emerges is factional clemency: the use of presidential forgiveness to 
bind a political network, protect its symbols, delegitimize its enemies, and rewrite the meaning 
of legal accountability. This is not outside the pardon clause in the simple textual sense. It is the 
pardon clause pushed toward its most destabilizing political use. 

4.1 First-Term Clemency and the Loyalty Pattern 

Trump’s first-term clemency established a loyalty pattern that later became central to his 
broader theory of political defense. Many presidents issue controversial pardons near the end 
of a term. Trump’s first term followed that tradition, but with a distinctive emphasis on figures 
connected to his political life, media ecosystem, personal network, or grievances against 
investigations. The issue was not only who received clemency. It was what the grants 
communicated. 

Michael Flynn was an early and powerful symbol. As Trump’s first national security adviser, 
Flynn’s prosecution became a central cause for Trump supporters who saw the Russia 
investigation as illegitimate. To critics, Flynn’s case involved serious questions of false 
statements and accountability within a national security context. To supporters, he became a 
victim of a corrupt investigative apparatus. Trump’s pardon therefore operated as more than 
legal relief. It validated the movement’s interpretation of the Russia inquiry as persecution. 

Roger Stone represented another dimension of the loyalty pattern. Stone was a longtime Trump 
associate and political operative whose conviction arose from conduct connected to 
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congressional investigation. His sentence was first commuted and then he received a pardon. 
The sequence carried symbolic weight. Stone had been publicly loyal, defiant, and theatrical. 
For Trump’s supporters, he became another figure punished for proximity to Trump. For critics, 
his clemency looked like a reward for silence and loyalty. In either interpretation, the pardon 
was inseparable from the politics of allegiance. 

Paul Manafort’s pardon deepened the same pattern. As Trump’s former campaign chairman, 
Manafort occupied a key role in the 2016 campaign and in the public story of the Mueller 
investigation. His prosecution involved financial crimes and issues distinct from campaign 
collusion theories, but politically he remained associated with the investigation Trump 
denounced as a witch hunt. A pardon for Manafort therefore communicated that those swept 
into anti-Trump investigations could be rescued by Trump’s own constitutional hand. 

Charles Kushner’s pardon added the family-adjacent dimension. Kushner was the father of Jared 
Kushner, Trump’s son-in-law and senior adviser. The pardon did not involve Trump’s own 
campaign in the same way Flynn, Stone, or Manafort did, but it raised a different concern: the 
use of clemency for persons connected to family power and elite networks. It also became 
politically significant later because Charles Kushner’s public rehabilitation demonstrated how 
clemency can erase or soften the practical consequences of conviction within elite political life. 
A pardon may not erase history, but it can reopen doors. 

Steve Bannon’s pardon completed another angle of the first-term pattern. Bannon was not 
merely a former White House strategist. He was an ideological and media figure in the populist-
nationalist movement that helped define Trumpism. His pardon, issued in the final hours of 
Trump’s first term, carried the unmistakable character of exit clemency for a movement insider. 
It reinforced the idea that closeness to Trump, usefulness to the movement, or symbolic 
importance within the political project could matter in clemency decisions. 

These cases should not be collapsed into one legal category. They involved different charges, 
different procedural histories, different relationships, and different public defenses. But 
politically they formed a pattern. Clemency flowed toward people who were not merely 
anonymous applicants for mercy. They were figures in Trump’s world. They had symbolic value 
in the narrative that Trump’s allies were targeted by a hostile establishment. The pardon power 
became a way to reverse or contest the verdict of that establishment. 

The loyalty pattern depends on three messages. The first message is to allies: endurance may be 
rewarded. If one remains loyal under investigation, does not turn decisively against the leader, 
and maintains usefulness to the movement, clemency may arrive. The second message is to 
supporters: the president protects victims of lawfare. The third message is to prosecutors and 
investigators: legal victories against Trump-world may be temporary and politically reversible. 
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This does not require a formal quid pro quo. The system can operate through expectation, 
identity, and example. A future adviser need not receive an explicit promise. He can observe 
what happened to earlier loyalists. He can see that public defiance may be honored. He can 
calculate that legal risk is not the final word if the president retains power. This is how clemency 
becomes prospective without written conspiracy. Precedent becomes incentive. 

The first-term pattern also weakened the moral distinction between mercy and patronage. 
Traditional clemency emphasizes remorse, rehabilitation, disproportionality, or injustice. 
Trump’s high-profile political pardons often emphasized persecution, loyalty, and the alleged 
illegitimacy of investigations. Remorse became less central than resistance. The beneficiary’s 
political meaning became as important as the beneficiary’s personal transformation. This shift 
changes the moral atmosphere of clemency. The pardoned person is not humbled by mercy; he 
is vindicated by power. 

A republic can absorb some controversial pardons. It cannot easily absorb a norm in which 
political loyalty becomes an implicit qualification for clemency. The first Trump term moved the 
pardon power toward that norm. It taught allies that Trump’s mercy was not random. It moved 
along channels of loyalty, grievance, media symbolism, and factional identity. That teaching 
would matter even more when Trump returned to office and applied clemency not only to 
selected insiders but to a whole political category. 

4.2 Second-Term Clemency and the Category Pardon 

Trump’s second-term clemency escalated the logic of factional defense by making the category 
pardon central. A category pardon does not focus primarily on one individual’s biography, 
remorse, sentence, or rehabilitation. It identifies a class of people connected by an event, cause, 
prosecution type, or political meaning, and then grants relief because the category itself is 
interpreted as unjustly punished. This form of clemency can be used for reconciliation after civil 
conflict, but it can also be used to rewrite the meaning of the conflict. 

The January 6 clemency action is the defining example. It treated a large set of defendants 
connected to events at or near the Capitol on January 6, 2021 as proper objects of presidential 
mercy. The action included commutations for some and full pardons for many others. Its 
importance lies not only in the number of people affected but in the interpretive power of the 
act. The president was not simply reviewing individual cases. He was taking a position on the 
legitimacy of a vast federal prosecutorial response to a defining political event. 

A category pardon changes the public meaning of wrongdoing. Individual clemency can say: this 
person’s punishment should end. Category clemency says: this class was wrongly treated. It 
invites supporters to reinterpret the whole episode. Trials, pleas, convictions, and sentences 
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become evidence not of legal accountability but of institutional persecution. The larger the 
category, the stronger the challenge to the system that processed the cases. 

This is why second-term clemency matters structurally. It pushes the pardon power from 
selective patronage toward movement defense. The first-term pattern protected important 
individuals. The second-term category model protects a political class. That class may include 
people with widely varying conduct, culpability, intent, and legal history. Some may have 
committed minor offenses; others may have been convicted of serious conduct. Category 
clemency can flatten these differences. The shared political identity becomes more important 
than the individual case. 

Category clemency also allows a president to speak over the judiciary. Courts may have 
distinguished among defendants, charges, facts, pleas, and sentences. The pardon proclamation 
can collapse those distinctions into one political act. It does not need to retry cases. It does not 
need to explain each defendant’s circumstances. It can simply announce that the president’s 
interpretation of the event supersedes the accumulated work of the criminal process. This is 
lawful in effect but radical in meaning. 

The January 6 category also illustrates the relationship between clemency and historical 
memory. January 6 is not only a criminal event. It is a symbolic battlefield over democracy, 
election legitimacy, protest, riot, insurrection, policing, media framing, and the transfer of 
power. By pardoning or commuting sentences in that category, Trump did not merely alter legal 
outcomes. He intervened in the national memory of the day. He elevated one interpretation: 
that the federal government’s punishment of participants was unjust, excessive, or politically 
corrupt. 

This memory function is central to factional clemency. The pardon becomes a historical verdict. 
It tells supporters that their narrative is officially recognized by the presidency. It tells 
opponents that their legal victories were contingent and reversible. It tells future activists that 
participation in high-risk political action may later be reframed as patriotic rather than criminal 
if their faction regains power. This is a profound shift in the relationship between law and 
political conflict. 

The category pardon also affects future deterrence. If political actors believe that mass 
participation in a movement-aligned event can later be forgiven by a sympathetic president, 
legal deterrence weakens. The risk of prosecution remains, but the possibility of future 
clemency becomes part of the calculation. This is especially important when the conduct 
concerns elections, public order, federal institutions, or political violence. The law’s deterrent 
effect depends on the expectation that punishment will not be nullified by factional victory. 
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Supporters may answer that category clemency is necessary when prosecutions themselves are 
selective or unjust. That argument cannot be dismissed in theory. Governments do abuse 
prosecutorial power. Political defendants can be overcharged. Protest movements can be 
criminalized. Unequal justice can occur. A constitutional system needs some mechanism for 
correction when the legal process becomes politicized. The question is whether unilateral 
presidential clemency is a trustworthy correction when the president himself is the central 
political beneficiary of the corrected narrative. 

That conflict of interest distinguishes category clemency in Trump’s second term from many 
historical amnesties. A president may offer amnesty to former rebels after the conflict has 
ended and his own exposure is not directly at stake. A president who was himself central to the 
event’s political meaning and legal controversy occupies a different position. His pardon may be 
read as defense of the movement that defends him. The act may protect supporters, but it also 
protects his narrative, his legitimacy, and his historical position. 

Second-term category clemency therefore brings the framers’ fear into modern form. The 
instruments are no longer only a handful of conspirators. They may be a class of movement 
actors. The pardon does not merely prevent detection in the narrow evidentiary sense. It may 
prevent moral settlement. It keeps the meaning of the event politically contested by using 
constitutional power to reverse legal consequences. The law says one thing. The president’s 
clemency says another. The faction chooses the latter. 

This is the category pardon’s constitutional danger. It can be used for reconciliation, but it can 
also be used for factional absolution. It can heal, but it can also recruit. It can end punishment, 
but it can also announce that future violations committed in the name of the movement may 
eventually be forgiven. The pardon power then becomes not an end to conflict but an 
instrument within conflict. 

4.3 January 6 as a Template for Movement-Wide Forgiveness 

January 6 became a template for movement-wide forgiveness because it joined criminal law, 
political mythology, personal loyalty, and presidential power in one event. It was not merely a 
set of prosecutions. It was a defining trauma and symbol for opposing narratives of the 
American republic. For critics of Trump, January 6 represented an attack on constitutional 
transfer of power. For many Trump supporters, the prosecutions that followed became symbols 
of selective justice, excessive punishment, and establishment revenge. Clemency entered this 
contested field not as neutral mercy, but as narrative force. 

Movement-wide forgiveness works by treating defendants as representatives of a cause. The 
individual offender recedes. The movement identity comes forward. The person is no longer 
judged only by conduct but by political meaning. If the movement regards itself as persecuted, 
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then punishment of its members confirms the persecution. If the president pardons them, the 
pardon confirms the movement’s innocence. The legal case becomes secondary to the symbolic 
role. 

This is why January 6 clemency had power far beyond the courtroom. It told the movement that 
Trump recognized its sacrifices. It told participants and sympathizers that they had not been 
abandoned. It told the broader public that the federal government’s interpretation of January 6 
was not final. It transformed the pardon power into a mechanism of collective identity repair. 
The pardoned were not merely freed from punishment; they were returned to the movement 
as vindicated figures. 

The template has several components. First, identify a legally exposed class as politically 
persecuted. Second, frame prosecutions as illegitimate or excessive. Third, describe defendants 
as patriots, victims, or over-punished citizens. Fourth, use presidential clemency to reverse the 
legal consequences. Fifth, treat the pardon as proof that the movement’s narrative was correct. 
This sequence converts the pardon into a political technology. It does not merely respond to 
punishment. It produces meaning. 

January 6 also shows how movement-wide forgiveness can erase distinctions within a class. Not 
all participants did the same things. Not all charges were equally serious. Not all defendants had 
the same intent, conduct, or criminal history. The criminal law ordinarily distinguishes among 
such differences. Category clemency tends to blur them. It binds the class together through 
political interpretation. The danger is that serious misconduct may be morally laundered 
through association with less serious cases, while minor offenders are used to justify relief for 
more culpable actors. 

This blurring is politically useful. A movement can point to sympathetic defendants to defend 
broad clemency while extending relief to others whose conduct is harder to defend. The 
category absorbs the individual. The president need not argue every case. He need only argue 
the movement’s grievance. The pardon then becomes a mass act of rhetorical compression. 
Complexity disappears into loyalty. 

Movement-wide forgiveness also has prospective effects. Future supporters observe that 
participation in a movement-defining confrontation may later be forgiven if the movement 
regains power. That lesson may not produce identical behavior, but it changes the perceived 
risk. The law becomes contingent on political outcome. If our side loses, prosecution follows. If 
our side wins, pardon follows. This is a dangerous incentive structure for any constitutional 
republic, especially around elections and transfers of power. 

The template can extend beyond January 6. It could apply to officials involved in controversial 
immigration policies, intelligence operations, campaign finance schemes, election litigation, 
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protest actions, policing controversies, or administrative defiance. A president could define any 
legally exposed class as victims of political prosecution and issue broad clemency. Once the logic 
is accepted, the category can change. The structure remains: our people were targeted; our 
victory will forgive them. 

The most destabilizing version would be administration-wide or staff-wide clemency. If a 
president leaves office believing that his appointees, advisers, lawyers, and staff may face 
investigation, he could define them as a persecuted class in advance. Pardons could be framed 
as protection against incoming lawfare. Such an act would turn government service into 
factional combat. It would also tell future officials that legality may matter less than whether 
their faction controls the pardon pen at the end. 

January 6 is therefore more than a case study. It is a model. It demonstrates how presidential 
clemency can convert legal defendants into political symbols and political symbols into 
pardoned citizens. It shows how the pardon power can be used to settle the meaning of an 
event for one faction even when the broader republic remains divided. It reveals how mercy can 
become memory control. 

A constitutional system can tolerate disagreement about history. It cannot easily tolerate a 
system in which criminal accountability for political violence or institutional disruption is treated 
as reversible by factional return to power. If each side comes to believe that its militants, 
operatives, or officials will be forgiven after victory, law becomes an interval between elections. 
The pardon power then no longer tempers justice. It becomes part of the struggle to decide 
whether justice applies. 

The January 6 template is especially important because it changes the emotional meaning of 
clemency. The pardon becomes not a sober act of executive review but a celebration. It offers 
vindication, not humility. It asks for gratitude to the leader, not remorse before the law. It turns 
punishment into martyrdom and pardon into resurrection. That emotional structure may be 
more powerful than the legal act itself. 

In this sense, January 6 clemency marks a turning point in the political theology of the pardon. 
The president becomes the one who forgives the movement’s sins by denying that they were 
sins. The law becomes the accuser. The movement becomes the redeemed community. The 
pardon becomes the ritual by which defeat is converted into innocence. That is not ordinary 
mercy. It is factional absolution. 

4.4 Exit Clemency as Political Armor 

Exit clemency is the most dangerous form of factional pardon because it occurs when 
presidential power remains high but accountability is low. A president near the end of a term 
still possesses the full pardon power. Yet voters may no longer be able to punish him, especially 
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if he is leaving office permanently. Congress may have little time to investigate or impeach. The 
next administration may inherit a landscape in which federal criminal exposure for key actors 
has already been erased. Exit clemency can therefore function as political armor placed over a 
network before power changes hands. 

The timing is central. During most of a presidency, controversial pardons may carry electoral 
costs. A president may fear backlash, congressional inquiry, or damage to legislative goals. In the 
final weeks, those costs diminish. The president can act with fewer practical constraints. This 
creates a predictable temptation: save the most controversial pardons for the end. The final 
hours become a constitutional twilight zone where legal power is intact and political 
responsibility is fading. 

Exit clemency may be humanitarian. Many ordinary petitioners receive clemency near the end 
of presidencies because administrations finally clear backlogs. Some late pardons are worthy, 
overdue, or morally compelling. But the same timing can also conceal patronage and self-
protection. When final-stage clemency flows to relatives, allies, donors, advisers, campaign 
operatives, witnesses, or movement figures, the public must ask whether mercy is being used to 
protect a political network from future accountability. 

Political armor works by covering vulnerabilities before opponents can exploit them. A president 
leaving office may know which advisers took risks, which donors expect protection, which family 
members could face scrutiny, which appointees carried out controversial orders, which lawyers 
advanced aggressive theories, and which intermediaries possess damaging knowledge. Broad 
pardons can reduce exposure across this network. They can also signal gratitude and preserve 
loyalty after the presidency ends. 

The armor metaphor is useful because the pardon may protect not only against punishment but 
against pressure. Federal prosecutors often build cases by moving from lower-level defendants 
upward. If lower-level actors face prison, they may cooperate. If they are pardoned, that 
pressure weakens. The armor therefore covers the leader indirectly. A pardon for a subordinate 
may protect a superior. A pardon for a witness may protect the person about whom the witness 
could testify. A pardon for a network may protect the central figure who benefited from the 
network. 

Exit clemency also shapes historical memory. If prosecutions are prevented, the public may 
never receive a full evidentiary record. Trials produce documents, testimony, cross-examination, 
timelines, and judicial findings. Pardons can short-circuit that process. The result is not only 
legal immunity but historical uncertainty. The president’s version of events may remain more 
viable because the courtroom record never fully develops. In this way, exit pardons can protect 
reputation as well as liberty. 
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For Trump, the exit-clemency concern is heightened by the existing loyalty and category 
patterns. His first term showed willingness to grant clemency to allies and movement figures. 
His second term showed willingness to use broad category clemency for January 6-related 
defendants. If those patterns were extended to a final departure from office, the logical 
endpoint could be sweeping protection for appointees, advisers, donors, lawyers, family 
members, or others presented as victims of anticipated lawfare. Such an act would not be an 
aberration from the pattern. It would be its culmination. 

The possibility of family-related exit clemency raises a special concern. A president who pardons 
relatives acts within formal constitutional power if the offenses are federal, but the public 
meaning is dynastic. The office becomes a shield for blood and marriage. In Trump’s orbit, 
names such as Donald Trump Jr., Eric Trump, Ivanka Trump, and Jared Kushner have appeared in 
prior reporting about discussed preemptive pardons, while Charles Kushner’s first-term pardon 
demonstrated how family-adjacent clemency can operate. Any future family pardon would 
therefore be read not as isolated mercy but as part of a wider pattern of familial protection 
through public power. 

Donor-related exit clemency presents another form of armor. Wealthy supporters, fundraisers, 
business figures, or financially connected allies may possess both political value and legal 
vulnerability. Pardons for such persons raise the appearance that clemency is part of an elite 
exchange system. Even where no explicit bargain exists, proximity and generosity may appear to 
matter. The result is corrosive. Citizens begin to believe that punishment is for the unconnected 
while clemency is for the networked. 

Appointee-related exit clemency may be the most institutionally dangerous. A president who 
pardons officials for actions taken in office can weaken the future deterrent effect of law inside 
the executive branch. Officials may learn that aggressive, dubious, or illegal actions taken for the 
president can later be forgiven by the president. This changes bureaucratic incentives. It 
encourages personal loyalty over legal caution. It tells appointees that the Constitution’s 
restraints may be negotiable if the leader controls the exit. 

The most extreme version would be a near-blanket pardon for everyone involved in a set of 
presidential policies or controversies. Such a pardon could be framed as defense against 
partisan revenge. It might even attract support among those who believe the incoming 
administration would prosecute unfairly. But constitutionally, it would be devastating. It would 
allow a president to immunize his governing apparatus before the public knows what crimes, if 
any, occurred. It would transform the pardon power from mercy into preemptive regime 
insurance. 
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The self-pardon question sits at the edge of this discussion, but it is not the only or even the 
most practical issue. A president may not need to pardon himself if he can pardon everyone 
around him. The evidentiary structure of accountability depends on those people. If they are 
protected, the case against the central figure may become harder to build. This is why the 
framers’ concern about “his own instruments” remains more important than the dramatic 
question of self-pardon. The network is the shield. 

Exit clemency as political armor therefore represents the final transformation of the pardon 
power. Mercy becomes defense. Defense becomes insurance. Insurance becomes incentive. 
Future actors may enter government believing that legal exposure is a manageable cost of 
factional service. If the leader wins or returns, protection may come. If the leader exits, 
protection may be issued on the way out. Law becomes subordinate to the political life cycle of 
power. 

A republic can survive a bad pardon. It can survive many controversial pardons. What it cannot 
easily survive is a normalized expectation that each president will leave office by armoring his 
faction against the next legal order. That would turn clemency into a weapon of regime 
transition. The pardon power would no longer symbolize mercy within constitutional 
government. It would symbolize the inability of constitutional government to hold power 
accountable. 

 

5. The Family-Protection Problem 

The family-protection problem is the most emotionally recognizable and constitutionally 
corrosive form of pardon abuse. A president who pardons a stranger may be accused of bad 
judgment. A president who pardons a donor may be accused of favoritism. A president who 
pardons a political ally may be accused of factionalism. But a president who pardons family 
members touches the oldest form of political corruption: the conversion of public office into a 
shield for blood, marriage, dynasty, and household power. The act may be legal in formal terms, 
but it violates the republican intuition that public authority should not become private 
inheritance. 

The Constitution does not expressly forbid family pardons. The president may pardon federal 
offenses, except in cases of impeachment, and the text does not carve out relatives. A son, 
daughter, son-in-law, brother, spouse, parent, or in-law is legally a person who may receive 
clemency if the offense is federal. This textual breadth is what makes the family-protection 
problem so dangerous. The act may be constitutionally valid while appearing morally 
indefensible. It may withstand legal challenge while damaging public confidence in equal justice. 
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Family pardons are different from ordinary controversial pardons because they collapse the 
distinction between the public and private self of the president. The president is supposed to 
act for the United States. The parent, spouse, father-in-law, or patriarch acts for the household. 
When clemency flows to family, citizens cannot easily know which role is speaking. Is the 
president tempering justice for the republic, or is the family head protecting his own bloodline? 
The pardon document may say one thing, but the political meaning may say another. 

The problem becomes worse when family members are not merely private relatives but political 
actors themselves. In the Trump era, Donald Trump Jr., Eric Trump, Ivanka Trump, and Jared 
Kushner were not distant family members living outside the political machine. They were public 
surrogates, campaign figures, business-linked actors, or White House participants. Jared 
Kushner and Ivanka Trump served in official advisory roles during Trump’s first administration. 
Donald Trump Jr. and Eric Trump were prominent political defenders and business heirs. In such 
a case, the family is not outside the presidency. It is embedded in the political organism 
surrounding it. 

That embeddedness makes a potential family pardon more than a private act of mercy. It can 
protect a governing network. It can protect the president’s brand, business history, campaign 
apparatus, inheritance structure, political future, and dynastic continuity. It can also protect the 
president indirectly, because family members may possess knowledge about finances, campaign 
decisions, communications, foreign contacts, business practices, or internal political strategy. A 
family pardon may therefore operate as both affection and insulation. 

Reported discussions at the end of Trump’s first term about possible preemptive pardons for 
Donald Trump Jr., Eric Trump, Ivanka Trump, Jared Kushner, and Rudy Giuliani were significant 
even though such pardons for the Trump children and Kushner were not issued then. The 
reporting mattered because it made explicit the possibility that presidential clemency could be 
considered not only after conviction, not only for loyal aides, but for the president’s household 
and inner circle before any federal charges had been filed. Even discussion of such a move 
changes the political atmosphere. It tells the public that the presidency might be used to guard 
the family before the legal system even acts. 

Rudy Giuliani belongs in this family-protection section because his role complicates the 
boundary between family, lawyer, fixer, and political instrument. He was not a Trump relative, 
but he was a personal attorney, public defender, and intimate political agent. In many political 
systems, the family-protection problem extends beyond biological kin to household retainers, 
lawyers, fixers, confidants, and loyal servants of the ruling circle. Giuliani’s inclusion in reported 
preemptive-pardon discussions alongside family members made him part of the same 
protective logic: those closest to the president, whether by blood, marriage, legal service, or 
political loyalty, might be considered for insulation. 
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The Biden-Hunter pardon intensified the problem by giving future presidents an obvious 
precedent for family clemency. President Biden’s pardon of Hunter Biden was framed by Biden 
as a response to selective and unfair prosecution. Critics saw it as a father using presidential 
power to rescue his son after repeatedly suggesting he would not intervene. Both 
interpretations matter because both are politically usable. Future presidents can point to the 
Hunter Biden pardon and say that family clemency has already been normalized by the other 
side. What might once have looked unthinkable now enters the repertoire of factional 
justification. 

This is how constitutional norms decay. The first family pardon is defended as an exception. The 
next is defended as reciprocity. The third is defended as realism. Eventually, family protection 
becomes another accepted use of presidential power, controversial but unsurprising. The moral 
threshold drops. The republic moves from shock to shrug. The text of the Constitution does not 
change, but the expectations surrounding the office do. 

Family clemency also has a dynastic effect. It teaches that proximity to the president is not only 
political advantage but potential legal insurance. In a republic, family members of presidents 
should be especially careful because their access creates conflicts of interest. In a dynastic 
system, family members may take greater risks precisely because they are close to power. The 
difference between those two systems is not always written in law. It is written in behavior, 
restraint, and consequences. 

This is why family pardons are so dangerous even when the underlying criminal exposure is 
debatable. The constitutional injury does not depend entirely on whether the family member is 
guilty of a crime. It depends on whether the president uses public authority to place the 
household above ordinary accountability. A president could pardon a family member who was 
wrongly prosecuted, and the act might be defensible in human terms. But the burden of 
justification should be extraordinarily high because the conflict of interest is obvious. The 
president’s private loyalty is too strong to be ignored. 

The family-protection problem thus reveals the central weakness of the pardon clause. The law 
gives the president broad discretion, but the legitimacy of that discretion depends on self-
restraint. When the beneficiary is family, self-restraint is precisely what is least reliable. The 
president is asked to judge the justice of a case involving his own child, son-in-law, daughter, or 
household network. That is not a neutral act of state. It is a collision between office and blood. 

5.1 Reported Discussions of Donald Trump Jr., Eric Trump, Ivanka Trump, and Jared Kushner 

The reported discussions of possible preemptive pardons for Donald Trump Jr., Eric Trump, 
Ivanka Trump, and Jared Kushner remain important because they exposed a constitutional 
possibility before it became an accomplished act. The question was not whether these 
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individuals had been convicted of federal crimes. They had not. The question was whether a 
president might use his power to preemptively protect his children and son-in-law from possible 
future federal exposure under an incoming administration. That possibility brought the family-
protection problem into plain view. 

Donald Trump Jr. occupied a distinctive role in Trump’s political world. He was both son and 
surrogate, both family member and ideological combatant. His public persona was not merely 
that of a private businessman related to the president. He became a campaign voice, media 
figure, and defender of Trumpism. A potential pardon for him would therefore have carried two 
meanings at once. It would have protected a son, and it would have protected a political heir. In 
dynastic politics, those meanings cannot be separated. 

Eric Trump similarly combined family, business, and political roles. As a prominent member of 
the Trump family business structure and a frequent defender of his father, he represented the 
continuity between the Trump Organization and the Trump political project. A potential pardon 
for Eric Trump would have raised questions not only about paternal protection but about the 
relationship between family business, public office, and legal exposure. It would have suggested 
that the presidency might serve as a shield for the family enterprise as well as for the family 
name. 

Ivanka Trump’s position was even more complex because she served as both daughter and 
White House adviser. Her presence inside the administration blurred the line between family 
intimacy and official authority. A potential pardon for Ivanka Trump would therefore have raised 
the question of whether a president may pardon a family member for conduct connected to 
official service, business activity, campaign politics, or some combination of those realms. The 
constitutional issue is not simply nepotism. It is the fusion of kinship and state power. 

Jared Kushner’s role sharpened the problem further. As Trump’s son-in-law and senior adviser, 
Kushner occupied a formal position within the administration while also belonging to the family 
circle by marriage. He was involved in major policy areas, foreign contacts, political strategy, and 
administration operations. A potential pardon for Kushner would have represented the most 
complete overlap of family protection and official protection. It would have raised the question 
of whether the president could use clemency to insulate a relative whose political and 
governmental role had been unusually broad. 

The fact that these reported discussions concerned preemptive pardons is crucial. A pardon 
after conviction at least follows a developed legal record. A preemptive pardon for family 
members could operate before the public knows whether charges will be filed, what evidence 
exists, or what conduct is being covered. It may protect against prosecution without clarifying 
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the offense. That creates a fog around accountability. The public sees the shield but not 
necessarily the facts that made the shield desirable. 

Preemptive family pardons are especially damaging because they invert the normal burden of 
public trust. Instead of the legal system determining whether a person should be charged, the 
president intervenes before the process unfolds. Instead of evidence producing accountability, 
family proximity produces insulation. Even if the president claims that future prosecution would 
be politically motivated, the conflict remains. The person making that judgment is the father, 
father-in-law, and political beneficiary of the protected family network. 

The reported discussions also mattered because they occurred during a transition of power. 
Transitions are constitutionally delicate. They test whether the outgoing administration respects 
the legitimacy of the incoming one. Preemptive family pardons during a transition would send 
the opposite signal: the departing president expects the legal system under his successor to be 
hostile, and he will use remaining power to protect his household before leaving. That turns 
clemency into a transition weapon. 

Supporters might argue that such pardons would be justified if the incoming administration 
were likely to pursue retaliatory prosecutions. That argument cannot be dismissed in theory. 
Political prosecutions are possible in any system. But the remedy of presidential self-family 
protection is structurally corrupting because the president is not a neutral judge of whether his 
family is being persecuted. The more emotionally invested the president is, the less trustworthy 
his unilateral judgment becomes. 

The better constitutional instinct would be recusal, not self-help. In ordinary legal ethics, 
conflicts of interest matter. Judges recuse from cases involving family. Prosecutors avoid matters 
involving personal relationships. Executive officials are expected to separate public duty from 
private benefit. The pardon power has no formal recusal mechanism. That absence is precisely 
why family pardons are so troubling. The highest conflict-of-interest cases are left to the 
president’s own restraint. 

The reported Trump family-pardon discussions therefore remain a warning. They show how 
easily Article II can be imagined as a family shield. They show that the legal breadth of the 
pardon power can reach into the intimate circle of the presidency. They show that the 
Constitution’s silence on family pardons is not a minor omission but a major vulnerability. Most 
importantly, they show that in a personalist political movement, the family is not peripheral to 
power. It may be the core of power. 

5.2 Rudy Giuliani as Family-Adjacent Lawyer and Political Agent 

Rudy Giuliani is not a Trump family member, but his role illustrates why the family-protection 
problem extends beyond blood and marriage. Political households often include lawyers, fixers, 
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confidants, advisers, messengers, and loyal agents whose function is intimate even if their legal 
status is not familial. Giuliani became one of those figures in Trump’s world. He operated as 
personal attorney, media defender, political surrogate, and election-contestation figure. His 
proximity made him family-adjacent in the constitutional sense: a person whose protection 
could protect the inner circle. 

The significance of Giuliani’s role lies in his combination of legal and political functions. A lawyer 
can possess privileged communications, strategic knowledge, and direct access to the principal. 
A political agent can act publicly, pressure institutions, advance claims, coordinate with allies, 
and shape narratives. When the same person functions as both lawyer and political combatant, 
his legal exposure may carry special risks for the president. He may know what was said 
privately, what was intended, what advice was given, what advice was rejected, and how public 
claims were constructed. 

A pardon for such a figure can therefore have effects beyond personal mercy. It can reduce 
pressure on someone who might otherwise cooperate, testify, or reveal internal decision-
making. It can protect the president’s narrative by protecting the person who helped build it. It 
can reward loyalty under fire. It can also tell future attorneys and agents that aggressive service 
may be forgiven if it later produces federal exposure. 

Giuliani’s presence in reported discussions alongside Trump family members is symbolically 
important. It suggests a protective circle organized not only by kinship but by usefulness to the 
leader. The family-protection problem becomes the inner-circle-protection problem. Blood 
relatives, sons-in-law, personal lawyers, political agents, and fixers may all belong to the same 
zone of concern: the zone where private loyalty and public power merge. 

This is not unique to Trump. Political leaders often rely on trusted lawyers and advisers who 
become extensions of the leader’s will. The constitutional danger arises when the pardon power 
is available to protect those extensions. A leader may act through people who are not formal 
officials or relatives, then later use public mercy to shield them. The law sees separate 
individuals. Political reality sees an operating network. 

Giuliani’s career also shows how reputation can be transformed by proximity to power. Once 
known nationally as a prosecutor and mayor, he later became one of Trump’s most visible 
defenders and legal-political advocates. That transformation matters because pardons often 
carry symbolic weight. A pardon for Giuliani would not be read simply as relief for one lawyer. It 
would be read as a statement about the legitimacy of Trump’s post-2020 claims, the treatment 
of Trump’s defenders, and the meaning of loyalty to the movement. 

Family-adjacent clemency also complicates attorney-client accountability. Lawyers are supposed 
to serve clients within the bounds of law and professional responsibility. If lawyers believe that 
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a president-client may later pardon them for federal exposure, the deterrent structure changes. 
The lawyer’s duty to law may weaken relative to the lawyer’s loyalty to the client. The pardon 
power becomes a hidden subsidy for aggressive or reckless legal strategy. 

This is especially dangerous in election contexts. Lawyers who advise presidents or campaigns 
during contested elections operate near the core of constitutional order. Their theories, filings, 
communications, and pressure campaigns can affect public trust, state officials, electors, 
Congress, and the transfer of power. If such lawyers can expect future clemency, legal creativity 
may become legal adventurism. The system depends on attorneys fearing consequences for 
crossing lines. Pardons can reduce that fear. 

Giuliani also illustrates the difference between public loyalty and private knowledge. A political 
agent may publicly defend the leader while privately knowing more complicated facts. 
Prosecution creates pressure to reveal those facts. Clemency can relieve that pressure. This is 
why the framers’ fear of pardoning “instruments” applies so clearly to lawyers and agents. The 
instrument is not merely someone who committed an act. It is someone who links the leader to 
the act. 

A family member may be protected because of love. A lawyer-agent may be protected because 
of knowledge. A donor may be protected because of resources. An appointee may be protected 
because of obedience. A movement defendant may be protected because of symbolic value. 
These categories overlap. Giuliani sits at the intersection of loyalty, knowledge, and symbolism. 
That is why he belongs in the family-protection analysis even without blood relation. 

The broader lesson is that constitutional corruption often works through circles, not categories. 
The inner circle contains family, but not only family. It contains those whose legal exposure 
threatens the leader’s household, movement, finances, reputation, or history. If the pardon 
power is used to protect that circle, the republic sees the emergence of a private court inside 
public office. Giuliani’s role makes that structure visible. 

5.3 The Biden-Hunter Precedent and the Normalization of Family Clemency 

The Hunter Biden pardon became a watershed because it transformed family clemency from a 
hypothetical Trump danger into a bipartisan precedent. President Biden framed the pardon as a 
response to selective and unfair prosecution of his son. Critics framed it as a reversal of prior 
assurances and an act of paternal favoritism. Whatever one’s judgment of the underlying cases, 
the political effect was undeniable: a sitting president used the Article II pardon power to 
protect his child from federal criminal consequences. 

This precedent matters because politics is comparative. Each side uses the other side’s conduct 
to justify its own. Once Biden pardoned Hunter, future Trump family pardons became easier to 
defend rhetorically. Trump or his allies could argue that Democrats forfeited the right to object. 
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They could say that Biden normalized family protection first. They could frame any Trump family 
pardon as reciprocal realism rather than unprecedented corruption. The constitutional norm 
against family clemency was weakened not only by the act itself but by the partisan uses to 
which the act could later be put. 

The Hunter Biden pardon also demonstrated the emotional power of parental justification. 
Biden did not present the pardon only as a legal correction. He presented it as an answer to 
what he viewed as unfair targeting of his son. That argument has human force. Parents protect 
children. Families experience prosecutions not as abstractions but as suffering. Yet the 
presidency is not an ordinary parental station. When the president’s child is involved, the 
father’s compassion and the officer’s duty collide. A private emotion becomes a public act. 

This collision is precisely why family pardons are so difficult. It may be true that a president’s 
child is treated unfairly because of the president. It may also be true that the president is 
uniquely unable to judge the matter impartially. Both can be true at once. The law may permit 
the pardon, but the conflict of interest remains. The president becomes the sole constitutional 
officer empowered to decide whether his own child receives federal clemency. That is a 
structural defect, not merely a personal controversy. 

The Hunter Biden pardon also broadened acceptance of the preemptive or sweeping family-
pardon form. Its language was broad, covering offenses committed or potentially committed 
within a defined period. Broad language is not unique in pardon history, but when applied to a 
president’s child it becomes especially sensitive. It can appear less like mercy for a known 
offense and more like a shield against unknown or future-discovered exposure within the 
covered period. The public may wonder what is being forgiven and why such breadth is 
necessary. 

Supporters of the pardon argue that Hunter Biden was treated more harshly than similarly 
situated defendants because of his father. If that is true, the pardon can be understood as 
correction of selective prosecution. But even that defense points to a deeper problem. The 
president’s family is never similarly situated to ordinary defendants. They may be targeted 
because of proximity to power, but they may also benefit from proximity to power. They may 
attract unfair scrutiny, but they also possess extraordinary access to relief. The same 
relationship that creates vulnerability creates protection. 

This double character makes family clemency uniquely corrosive. The president’s child can be 
both overexposed and overprotected. The public can believe that the prosecution was political 
and still believe the pardon was improper. A constitutional republic must be able to hold both 
thoughts together. Selective prosecution is wrong. Presidential family self-protection is also 
dangerous. One wrong does not automatically cure the other. 



51 
 

The Biden-Hunter precedent also changes the moral vocabulary available to Trump. If Trump 
later pardons Donald Trump Jr., Eric Trump, Ivanka Trump, Jared Kushner, or another family 
member, critics will call it corrupt. Supporters will answer with Hunter Biden. The argument will 
not necessarily examine the facts of each case. It will operate at the level of symmetry: your 
side did it, so ours may do it. This is how norms collapse into tit-for-tat permission. 

Reciprocal degradation is one of the most dangerous forces in constitutional politics. A norm 
survives because both sides fear destroying it. Once one side violates or appears to violate it, 
the other side treats the norm as dead. Each violation becomes precedent. Each precedent 
becomes license. Each license becomes expectation. The system descends not because every 
act is identical, but because each act is used to excuse the next. 

The Hunter Biden pardon therefore belongs in any paper about Trump and family clemency not 
as a distraction, but as a structural accelerant. It gives Trump’s camp a ready-made defense. It 
narrows the space for principled objection. It makes family pardon politics look bipartisan rather 
than exceptional. It also confirms the framers’ deeper fear that the pardon power depends too 
heavily on self-restraint precisely when self-restraint is hardest. 

There is a tragic dimension here. A president may genuinely believe his family member has been 
treated unjustly. The instinct to intervene may be humanly understandable. But constitutional 
office exists to discipline private instinct. The president is not merely a father. He is the holder of 
a public trust. When he uses public power for family protection, he teaches the country that 
private loyalty can override institutional distance. Even when motivated by love, the act deforms 
the office. 

The Biden-Hunter precedent does not make future family pardons right. It makes them easier. 
That is the danger. The most damaging precedents do not always compel imitation; they enable 
it. They give future actors language, comparison, and cover. In a polarized system, that may be 
enough. 

5.4 Why Family Pardons Are Constitutionally Legal but Republic-Damaging 

Family pardons occupy the most uncomfortable space in constitutional law: legal but republic-
damaging. The president’s power is broad enough to reach relatives accused or convicted of 
federal offenses. The Constitution does not expressly prohibit the act. Courts have traditionally 
treated the pardon power as expansive. Yet legality is not legitimacy. A constitutional republic 
depends on more than the bare question of whether an act can be done. It depends on whether 
public power is used for public reasons. 

The legal defense of family pardons is straightforward. The pardon clause contains no family 
exception. A relative is a person. If the offense is federal and the case is not impeachment, the 
president may grant clemency. The president need not obtain congressional approval. He need 
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not follow the ordinary Justice Department process. He need not provide reasons. A family 
pardon may therefore be valid as a matter of constitutional authority. 

The republican objection is equally straightforward. A president should not sit as judge of his 
own household’s criminal exposure. The conflict of interest is too direct. The private benefit is 
too obvious. The temptation is too strong. The public cannot trust that the president is acting 
solely for the United States when the beneficiary is his child, son-in-law, daughter, spouse, 
sibling, or parent. The act may be legal, but it violates the principle that office is not property 
and public power is not family property. 

This distinction between legality and republican legitimacy is essential. Many abuses of power 
occur through lawful instruments. A president may lawfully appoint people but still practice 
nepotism. He may lawfully remove officials but still obstruct accountability. He may lawfully 
declassify information but still endanger national security. He may lawfully pardon but still 
protect his own instruments. Constitutional corruption often consists not of acting without 
power, but of using real power for private ends. 

Family pardons damage the republic in at least five ways. First, they undermine equality before 
law. Ordinary citizens cannot ask their father-president for clemency. They must petition 
through ordinary channels, hire counsel, wait years, or endure punishment. The president’s 
family stands in a different relation to power. Even if the family member’s case has merit, the 
path to relief is unequal. 

Second, family pardons weaken deterrence among presidential relatives. Family members who 
know they may be protected may take greater risks in business, politics, campaign activity, 
lobbying, foreign contacts, or official service. The existence of the pardon power can become a 
background guarantee. This is especially dangerous when family members hold formal or 
informal roles in the administration. They may act as though the family’s political power 
includes legal insurance. 

Third, family pardons damage institutional trust. Citizens may conclude that justice is a 
performance for the powerless while the powerful protect their own. This cynicism is not a 
minor harm. A legal system depends on voluntary compliance, jury participation, witness 
cooperation, and public belief that law has moral authority. Visible family self-protection 
teaches the opposite lesson. 

Fourth, family pardons encourage reciprocal abuse. Once one president pardons a family 
member, another can invoke precedent. Each side’s outrage becomes selective. Norms give way 
to comparison. The public stops asking whether family pardons are appropriate and starts 
asking whether the other side did something similar. That is how republican standards are 
replaced by partisan accounting. 
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Fifth, family pardons can obstruct truth. A family member may know facts relevant to the 
president’s own conduct, finances, campaign, administration, or network. If pardoned broadly, 
that person’s incentives change. Federal criminal exposure may disappear. Cooperation may 
become less necessary. The president may thereby protect himself indirectly. This is Randolph’s 
and Mason’s fear in domestic form: the president pardons those whose exposure could expose 
him. 

The republic-damaging character of family pardons does not depend on assuming guilt. A family 
member may be innocent, overcharged, selectively prosecuted, or treated unfairly. The problem 
is that the president is not the right person to decide the remedy. His personal relationship 
contaminates the act. The more plausible the claim of unfairness, the more tragic the dilemma, 
but the conflict remains. A clean system would require an independent mechanism for such 
cases. The current Constitution does not provide one. 

This absence suggests possible reforms. A constitutional amendment could prohibit presidents 
from pardoning close family members, campaign officials, senior appointees, or persons whose 
offenses directly relate to the president’s own campaign, business, or administration. A statute 
could require disclosure of pardon-related communications, though it could not easily limit the 
constitutional power itself. Congress could treat corrupt family pardons as impeachable. 
Independent clemency boards could become politically expected, even if not constitutionally 
mandatory. None of these solutions is simple, but the problem is real. 

The central point is that the pardon clause assumes a president capable of separating mercy 
from self-interest. Family pardons defeat that assumption. They ask citizens to trust that a 
president has judged his own family with public detachment. That is too much to ask of human 
nature. The founders knew that officials would have private passions. The constitutional system 
was supposed to restrain those passions. In the family-pardon context, restraint depends almost 
entirely on the president restraining himself. 

A president who refuses to pardon a family member may suffer personally but preserve the 
office. A president who pardons a family member may relieve personal suffering but damage 
the office. The choice reveals whether the presidency is understood as public trust or family 
instrument. In a monarchy, the ruler’s family and the state are naturally intertwined. In a 
republic, they must be kept apart. Family pardons blur that boundary. 

This is why family clemency is more dangerous than ordinary bad clemency. It teaches a 
dynastic lesson. It says that the ruler’s blood may receive what ordinary citizens cannot. It says 
that law bends near the household of power. It says that the office can be used to protect the 
lineage. Even if lawful, such an act carries monarchical memory into republican form. 
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The family-protection problem therefore returns us to the origins of the pardon power. The 
American presidency inherited a royal prerogative and tried to make it republican. Family 
pardons reverse that translation. They make the elected president look less like a constitutional 
officer and more like a king dispensing grace to his house. That is why they are legal in form but 
dangerous in spirit. The republic may survive them, but each one makes the office more 
dynastic, the law more selective, and the public more certain that power protects its own. 

 

6. The Election-Law Circle and the Problem of Network Clemency 

The election-law circle is the clearest modern example of how presidential clemency can move 
beyond individual mercy into network protection. The relevant figures are not simply isolated 
pardon recipients or legal personalities. They occupied distinct positions in a sprawling political-
legal ecosystem surrounding the 2020 election dispute: personal lawyers, campaign attorneys, 
White House officials, Justice Department actors, state-level party figures, communications 
intermediaries, and organizers connected to alternative elector strategies. Rudy Giuliani, Mark 
Meadows, Sidney Powell, John Eastman, Kenneth Chesebro, Jeffrey Clark, Jenna Ellis, Boris 
Epshteyn, Christina Bobb, Mike Roman, Kelli Ward, and David Shafer represent different nodes 
in that ecosystem. Their significance lies not in assuming identical conduct or identical 
culpability, but in seeing how a network can become the object of clemency. 

The constitutional issue is not merely that prominent Trump allies received or were associated 
with pardon protection. It is that an entire disputed political operation can be placed under the 
umbrella of presidential mercy. When clemency is applied to a network, the pardon power 
changes character. It no longer asks whether a particular defendant’s punishment is excessive. It 
asks whether a political class deserves insulation from federal criminal exposure. The moral 
center shifts from individual rehabilitation to factional narrative. The president is no longer only 
forgiving persons; he is defining the legal meaning of a political event. 

Election-related clemency is especially dangerous because elections are the mechanism by 
which the presidency itself is legitimated. A president who uses the pardon power to protect 
allies involved in disputes over his own election loss or victory sits in a uniquely conflicted 
position. The pardon does not concern some distant policy dispute. It concerns the process by 
which presidential power is gained, lost, challenged, transferred, or retained. The closer the 
pardoned conduct is to the president’s own electoral interest, the more the pardon resembles 
self-protection through others. 

This is why the framers’ warning about pardoning “his own instruments” is so relevant. The 
election-law circle was not a random collection of private citizens. Many of its central figures 
were instruments of the president’s attempt to contest, reinterpret, litigate, or resist the 
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certified result of the 2020 election. Some acted as lawyers. Some acted as public advocates. 
Some held government office. Some organized state-level efforts. Some transmitted theories, 
documents, claims, or pressure. Their roles differed, but they were connected by service to a 
political project centered on Trump’s continued legitimacy. 

Network clemency changes incentives. If lawyers, aides, operatives, and state-level allies believe 
that federal exposure arising from election disputes can later be forgiven by the president who 
benefited from their efforts, the deterrent effect of federal law weakens. Future actors may 
conclude that aggressive election strategies carry less long-term risk if their faction can regain 
the presidency. The pardon power becomes part of the electoral battlefield. It assures loyalists 
that legal jeopardy may be temporary, while factional victory may bring absolution. 

This does not mean that every election-law prosecution is wise, neutral, or immune from 
political criticism. Governments can overreach. Prosecutors can select targets unevenly. Election 
disputes can involve novel legal questions, heated rhetoric, and genuine confusion. A 
constitutional system must allow legal challenges to elections, even aggressive ones, provided 
they remain within law. The issue is not whether election litigation should be criminalized. The 
issue is whether a president may use unilateral clemency to protect an allied network 
connected to his own effort to contest an election. 

The danger is compounded by the federal-state distinction. Presidential pardons can shield 
against federal prosecution, but they do not erase state charges. Many election-related 
controversies arose in state contexts because presidential elections are administered through 
state systems, state electors, state officials, state certifications, and state criminal law. A federal 
pardon may therefore be partly symbolic in immediate effect but still powerful in political 
meaning. It declares the president’s view of the controversy even where state accountability 
remains. It tells the country that the pardoned class belongs to the president’s protected 
political community. 

The election-law circle is therefore not merely a list of names. It is a case study in how clemency 
can be used to draw a protective boundary around a political operation. Inside that boundary 
are lawyers, advisers, officials, activists, and party actors. Outside it are prosecutors, courts, 
state officials, congressional investigators, and critics. The pardon becomes a line of factional 
demarcation. It says: these were our people; their legal exposure was unjust; federal 
punishment shall not reach them. 

This section examines the major nodes in that network. It does not presume guilt. It analyzes 
function. Giuliani represents the public legal-political center. Meadows represents the White 
House interface. Powell, Eastman, and Chesebro represent legal-strategy pathways. Clark 
represents the Justice Department pressure channel. Ellis, Epshteyn, Bobb, and Roman 
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represent communications, legal advocacy, campaign operations, and organizational roles. Ward 
and Shafer represent state-level party and elector controversies. Together, they show why 
network clemency is more constitutionally significant than individual pardon controversy. It 
protects not just people, but a political architecture. 

6.1 Rudy Giuliani and the Legal-Political Center of the 2020 Challenge 

Rudy Giuliani occupied one of the most visible positions in the post-2020 election challenge. He 
was not merely a lawyer filing quiet motions. He was a public advocate, media figure, personal 
attorney, and symbolic combatant. His role merged legal argument with political theater. He 
appeared before cameras, legislatures, supporters, and the broader public as one of the chief 
narrators of the claim that the election had been corrupted. This made him central not only to 
litigation strategy but to movement memory. 

Giuliani’s significance in the pardon analysis begins with his proximity to Trump. A personal 
attorney is different from a distant campaign volunteer. He can possess direct knowledge of 
conversations, instructions, beliefs, doubts, pressures, and strategic choices. He can know what 
claims were believed, what evidence was reviewed, what officials said privately, and what the 
president wanted done. In any investigation of a president’s conduct, such a person may be a 
crucial witness. A pardon for such a figure can therefore have indirect protective effects for the 
president himself. 

His role also illustrates the collapse of law into political messaging. Lawyers traditionally speak 
in pleadings, affidavits, legal memoranda, and courtrooms. Giuliani spoke as much through 
press conferences and public persuasion as through formal legal processes. That matters 
because the post-election effort was fought on multiple fronts: courts, legislatures, media, state 
officials, Congress, and public opinion. The legal theory and the political narrative reinforced 
each other. Giuliani stood at the intersection. 

A pardon connected to Giuliani therefore cannot be understood only as mercy for a lawyer. It is 
a statement about the legitimacy of the entire post-election challenge. To supporters, such a 
pardon can be framed as vindication of a man punished for defending election integrity. To 
critics, it looks like protection for a central figure in the campaign to overturn or obstruct the 
certified election result. The same act speaks different languages to different audiences. This is 
the hallmark of factional clemency. 

Giuliani’s inclusion also shows the importance of symbolic value. A president may pardon an 
obscure person for practical legal reasons. A pardon for Giuliani carries theatrical force. It tells 
the movement that its most visible legal warrior is protected. It tells adversaries that the 
president rejects the moral judgment attached to Giuliani’s conduct. It tells future lawyers that 



57 
 

public loyalty in a crisis can bring presidential gratitude. The legal effect may be limited by state 
proceedings, professional discipline, or civil liability, but the political signal is unmistakable. 

The constitutional problem is intensified by the lawyer’s dual duty. An attorney has duties to 
client, court, law, and truth. When the client is a president contesting an election, those duties 
become historically significant. If lawyers believe that the president can later pardon them for 
federal exposure, the balance may shift toward loyalty and away from caution. The pardon 
power can become a hidden subsidy for extreme advocacy. It can encourage attorneys to 
convert legal uncertainty into political weaponry. 

Giuliani also represents the public-face problem. In complex political operations, some actors 
work behind the scenes while others provide public legitimacy. Public advocates translate 
private strategy into mass belief. They make claims memorable, repeatable, and emotionally 
durable. If those claims later become legally contested, the public advocate becomes central to 
both accountability and myth. A pardon for that advocate can preserve the myth by denying the 
legitimacy of legal consequences. 

This is why Giuliani sits at the legal-political center of the election-law circle. He was not simply 
one more lawyer. He was a bridge among Trump, supporters, media, state legislatures, legal 
claims, and public pressure. In network terms, he was a high-connectivity node. Protecting such 
a node can protect the network’s story. It can also protect knowledge flowing through that 
node. The constitutional issue is not only what Giuliani did or did not do. It is what his 
protection says about the president’s ability to shield those who carried his narrative into the 
legal and political system. 

A republic depends on lawyers behaving as officers of the legal system even when representing 
powerful clients. It also depends on presidents not using clemency to reward lawyers for 
transforming legal process into factional combat. Giuliani’s role shows how fragile that 
dependence can be. When a lawyer becomes a movement symbol, a pardon becomes more 
than legal forgiveness. It becomes a political consecration of the lawyer’s cause. 

6.2 Mark Meadows and the White House Interface 

Mark Meadows represents a different node in the election-law circle: the White House 
interface. As chief of staff, Meadows occupied a position close to the operational center of 
presidential power. Unlike outside lawyers or state party officials, the chief of staff sits at the 
intersection of access, scheduling, communications, internal decision-making, and presidential 
intent. His significance lies in proximity to the executive office itself. 

The chief of staff is often the person through whom messages, meetings, calls, documents, and 
requests pass. He may know which advisers had access, which theories reached the president, 
which officials were pressured, which claims were rejected, and which strategies remained alive 
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despite internal objections. In an investigation of presidential conduct, that position is uniquely 
important. It can connect outside legal theories to White House action. It can connect the 
president’s private knowledge to public conduct. It can connect campaign activity to official 
power. 

This is why clemency associated with a figure like Meadows carries special constitutional 
meaning. A pardon for an outside supporter may protect a loyalist. A pardon for a chief of staff 
can protect the executive nerve center. It may reduce the federal exposure of someone who 
knows the internal history of a presidential crisis. It may therefore protect the president’s own 
historical and legal vulnerability, even if the formal pardon names only the aide. 

Meadows also illustrates the difficulty of separating campaign activity from official activity. After 
an election, a sitting president remains president while also being a candidate who lost or 
contests the result. White House staff may become involved in discussions that relate to 
election claims, state officials, legal options, or public messaging. The boundary between official 
duties and campaign interests can blur. When that boundary blurs, the chief of staff becomes a 
key witness to whether public office was used for private electoral purposes. 

A pardon in that context raises the classic conflict-of-interest problem. If the president benefited 
from the aide’s actions or silence, clemency may appear self-protective. It may be defended as 
correction of political prosecution, but the president is not a neutral evaluator. He is the person 
whose own conduct may be illuminated by the aide’s testimony. That is exactly the situation 
Randolph and Mason feared: the president forgiving an instrument who could reveal the 
president’s role. 

Meadows also represents the institutional stakes of staff loyalty. White House aides are 
supposed to serve the presidency within constitutional limits. Their loyalty is to the president as 
lawful officeholder, not to the president’s personal retention of power. If senior staff learn that a 
president may later pardon them for actions taken in a contested election scenario, the internal 
restraint system weakens. Counsel, chiefs of staff, deputies, and advisers may become more 
willing to facilitate aggressive actions because the personal risk is reduced by anticipated 
clemency. 

This risk is not limited to Trump. Any president could benefit from such a precedent. If a future 
president believes aides can be pardoned for actions taken in a power-retention dispute, the 
White House may become less constrained during electoral crises. The chief of staff role could 
shift from constitutional gatekeeper to factional operator. That would be a severe institutional 
degradation. 

Meadows also matters because of the evidence function. The legal system often depends on 
insiders who can reconstruct events. Documents alone rarely tell the full story. A chief of staff 
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can explain context, intent, sequence, and meaning. A pardon can change the incentives around 
such testimony. It may remove federal criminal pressure, though not necessarily state exposure 
or perjury risk. Still, the effect can be substantial. Network clemency often protects the center 
by relieving pressure on those nearest it. 

The public also reads a Meadows pardon differently from an ordinary clemency grant. It is not 
seen as mercy for a distant defendant. It is seen as a judgment about the White House’s role in 
the post-election period. Supporters see persecution of a public servant. Critics see insulation of 
a central witness. The pardon becomes a referendum on whether the president’s inner office 
acted lawfully, recklessly, or corruptly. 

The chief-of-staff node is therefore indispensable to the analysis of network clemency. It shows 
how the pardon power can reach inside the executive branch’s own memory. If presidents can 
protect the aides who know the most about contested uses of power, accountability becomes 
harder. Congress may investigate, historians may study, journalists may report, and state 
prosecutors may proceed where possible, but the federal criminal leverage over the central 
executive interface may be weakened. 

Meadows’s significance is structural. He represents the place where presidential desire becomes 
administrative action. In any serious election-law investigation, that place matters. A pardon 
reaching that place is not merely an act of mercy. It is an intervention into the accountability of 
the presidency itself. 

6.3 Sidney Powell, John Eastman, and Kenneth Chesebro as Legal-Strategy Figures 

Sidney Powell, John Eastman, and Kenneth Chesebro represent three distinct legal-strategy 
pathways in the post-2020 election controversy. They should not be treated as interchangeable. 
Powell became associated with sweeping public claims about election fraud and voting systems. 
Eastman became associated with theories concerning the vice president’s role and the counting 
of electoral votes. Chesebro became associated with alternative elector strategies. Each 
occupied a different conceptual lane. Together, they show how legal theory can become political 
infrastructure. 

The constitutional problem begins with the fact that legal strategies can affect the transfer of 
power even when they fail in court. A theory does not need to win before a judge to influence 
public belief, pressure officials, shape congressional action, or justify delay. Legal memoranda, 
affidavits, letters, draft certificates, and public arguments can create a framework within which 
political actors operate. Lawyers can therefore become architects of political possibility. They do 
not merely interpret law; they create pathways for action. 

Sidney Powell’s role illustrates the fraud-claim pathway. Public claims of systemic fraud, 
machine manipulation, or hidden irregularities can delegitimize certified results even if courts 
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reject the evidence or theories. Such claims can mobilize supporters, pressure state officials, 
and sustain the belief that extraordinary measures are justified. The lawyer’s work becomes 
part of a political atmosphere. If later protected by clemency, the message to future advocates 
may be that expansive public claims in election crises carry limited long-term federal risk if 
aligned with a victorious faction. 

John Eastman’s role illustrates the constitutional-theory pathway. The question of the vice 
president’s authority during electoral count proceedings became one of the most consequential 
legal controversies after the election. A legal theory about constitutional procedure can be 
enormously powerful because it appears to convert political desire into lawful mechanism. Even 
if rejected by many experts, such a theory can provide a script for pressure. It can tell 
supporters where to focus attention and tell officials what action is supposedly available. 
Clemency for a figure associated with such theory becomes a judgment not only about one 
lawyer but about the legitimacy of using aggressive constitutional interpretation in a power-
retention dispute. 

Kenneth Chesebro’s role illustrates the alternative-elector pathway. Elector certificates, 
contingency planning, and state-level slates sit at the intersection of legal form and political 
strategy. Alternative electors might be defended in some contexts as protective measures 
pending litigation, but they can also become instruments for creating confusion, pressure, or a 
competing claim of legitimacy. The constitutional danger arises when legal paperwork is used to 
manufacture the appearance of unresolved authority after the lawful process has moved 
toward certification. Clemency in this area signals how future actors may treat procedural forms 
as weapons. 

These three pathways are distinct but mutually reinforcing. Fraud claims create the moral 
justification: the election was stolen. Constitutional theories create the procedural mechanism: 
officials have authority to act. Alternative elector strategies create the documentary substrate: 
competing slates or claims exist. Public pressure then binds the elements together. The legal-
strategy figures thus help convert grievance into operational possibility. Their importance is not 
limited to whether any particular theory was criminal. It lies in how law was used as an enabling 
language for political action. 

Network clemency for legal-strategy figures is especially dangerous because law depends on 
professional restraint. Lawyers are allowed to make novel arguments. They are allowed to 
challenge results, test evidence, and represent unpopular clients. A republic must protect 
vigorous advocacy. But election law is also an area where reckless theories can destabilize the 
constitutional order. The boundary between zealous advocacy and bad-faith instrumentalization 
of law matters profoundly. If pardons erase federal exposure for lawyers who cross that 
boundary, the boundary weakens. 
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The issue is not that losing legal arguments should be criminalized. That would be disastrous. 
The issue is whether lawyers who knowingly or recklessly help construct unlawful pressure 
campaigns can be protected by the very president whose interests they served. A pardon may 
not prove that the lawyer acted improperly, but it can protect the lawyer from federal 
consequences and signal presidential approval. Future lawyers may learn that service to a 
movement in electoral crisis brings protection if the movement returns to power. 

These figures also show why legal credentials can lend legitimacy to political falsehood or 
constitutional overreach. A claim made by a lawyer sounds different from a claim made by a 
rally speaker. A memorandum sounds different from a slogan. A legal theory can reassure non-
lawyers that extraordinary conduct has lawful basis. This makes lawyers powerful in election 
crises. It also makes clemency for lawyers politically potent. The pardon can retroactively bless 
not just a person, but a mode of legal reasoning. 

A democracy must permit election challenges. It must also protect the finality of elections. 
Legal-strategy figures operate in the tension between those principles. If every aggressive 
challenge is punished, legitimate contestation is chilled. If every reckless challenge is pardoned 
when politically useful, finality is destroyed. The pardon power can tilt this balance by removing 
consequences from one side of the line. That is why Powell, Eastman, and Chesebro matter as a 
group: they represent the legal imagination of the post-election project. 

The broader constitutional lesson is that lawyers can become instruments even when they 
speak the language of law. An instrument need not carry a weapon or hold office. He or she 
may draft a memo, advance a theory, file a pleading, organize documents, appear on television, 
or advise officials. In a constitutional crisis, legal language can be the most important 
instrument of all. Pardoning legal-strategy figures therefore touches the intellectual machinery 
of power, not merely its operational machinery. 

6.4 Jeffrey Clark and the Justice Department Pressure Channel 

Jeffrey Clark represents perhaps the most institutionally alarming node in the election-law circle 
because his role involved the Justice Department. The Department of Justice is not merely 
another legal actor. It is the executive branch institution charged with federal law enforcement. 
Its legitimacy depends on a degree of independence from the president’s personal electoral 
interests. When the department is drawn into an effort to challenge, pressure, or reinterpret 
election results for the benefit of the sitting president, the stakes are exceptionally high. 

The Justice Department pressure channel matters because official federal law-enforcement 
authority carries unique weight. A private lawyer may make claims. A campaign may issue 
statements. A state party official may protest. But if the Department of Justice appears to 
validate election-fraud claims or pressure state officials, the claims acquire the force of federal 
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authority. Even a letter, statement, or proposed action from Justice Department leadership can 
alter the behavior of state officials, legislators, and the public. The department’s institutional 
voice can become a weapon. 

Clark’s significance in the pardon analysis lies in this potential conversion of presidential desire 
into federal law-enforcement pressure. The danger is not merely that an individual lawyer 
supported aggressive theories. The danger is that the machinery of the Justice Department 
could be used to advance a president’s effort to contest an election he lost. If a president can 
later pardon officials involved in such a channel, then the department’s internal resistance to 
political misuse may weaken in future crises. 

The Justice Department is supposed to enforce federal law, not serve as a campaign instrument. 
This distinction is central to post-Watergate norms and to the legitimacy of federal prosecution. 
Presidents appoint Justice Department leaders, but the department’s credibility depends on its 
refusal to act as the president’s personal legal army. Election disputes test that norm severely 
because the president has an obvious personal interest in the outcome. Department officials 
must therefore be especially cautious. They must avoid lending federal authority to 
unsupported or politically motivated claims. 

Clemency for a Justice Department figure associated with election pressure sends a dangerous 
signal. It suggests that even officials inside the federal law-enforcement apparatus may receive 
protection if they align with the president’s election interests. This can change bureaucratic 
incentives. Future officials may conclude that loyalty to the president’s political survival is safer 
than loyalty to institutional restraint, especially if the president commands a strong movement 
and can later issue pardons. 

Clark also illustrates the problem of attempted institutional capture. The most dangerous 
abuses of power often occur when a leader tries to convert neutral institutions into personal 
instruments. Courts, prosecutors, police, intelligence agencies, tax authorities, and election 
offices become targets because they possess legitimacy. If they can be made to speak in the 
leader’s favor, political claims become official claims. If officials resist, the leader may seek 
replacements or alternate channels. The Justice Department pressure channel belongs to this 
broader pattern. 

A pardon in this context is not simply backward-looking. It is forward-looking instruction. It tells 
future department officials what risks may be rewarded. It tells loyalists that attempted 
institutional conversion may be forgiven. It tells resistors that the president values those who 
push farther. The legal effect may be limited to federal exposure, but the institutional meaning 
can be large. 
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The Justice Department node also raises the problem of internal witnesses. Department officials 
can testify about pressure, objections, meetings, draft letters, threatened resignations, and the 
president’s knowledge. If a central figure is pardoned, the dynamics of testimony may change. 
The person may still face professional consequences, state issues, or perjury risk, but federal 
criminal pressure is altered. As with other network pardons, the relief to one person may affect 
the evidentiary picture surrounding many. 

Clark’s role also shows why the distinction between official and private action matters. A private 
attorney’s theories may be influential, but a Justice Department official’s actions invoke public 
authority. Misuse of official position is more dangerous than private advocacy because it blurs 
the line between the United States and the president’s campaign. The Constitution vests 
executive power in the president, but that power is not personal property. It must be used for 
public purposes. Election-related pressure through the Justice Department threatens that 
principle at the core. 

Critics of prosecutions or investigations involving such figures may argue that policy disputes 
inside the executive branch should not be criminalized. That is a serious caution. Presidents and 
officials must be able to debate legal options. Novel theories should not automatically become 
crimes. But the countervailing principle is equally serious: federal law enforcement cannot 
become an instrument for overturning or pressuring election results on behalf of the 
incumbent. The pardon power should not be used to erase that boundary. 

Jeffrey Clark therefore represents the institutional version of the framers’ fear. Randolph and 
Mason worried about a president pardoning those who aided or concealed his own dangerous 
designs. In the modern administrative state, such instruments may be officials inside the Justice 
Department. They may use memos rather than muskets, draft letters rather than armies, 
bureaucratic authority rather than overt force. But the constitutional structure is the same: 
public power is used to serve the president’s personal political survival, and clemency may later 
protect those who helped. 

The Justice Department pressure channel is thus one of the most important subsections of the 
election-law circle. It shows that network clemency does not only protect campaign actors. It 
can reach into the law-enforcement apparatus itself. When that happens, the pardon power 
threatens not only accountability after an election crisis but the institutional independence 
needed to prevent the next one. 

6.5 Jenna Ellis, Boris Epshteyn, Christina Bobb, and Mike Roman 

Jenna Ellis, Boris Epshteyn, Christina Bobb, and Mike Roman represent the middle layers of the 
election-law network: legal advocacy, communications, campaign coordination, documentation, 
and operational movement between strategy and implementation. These figures are important 
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because constitutional crises are not carried out only by famous principals. They require 
translators, organizers, communicators, lawyers, staffers, and operatives who make broad claims 
actionable. Network clemency becomes especially visible when it reaches this middle layer. 

Jenna Ellis became publicly associated with the legal messaging around Trump’s post-election 
claims. Her role illustrates how law, media, and political persuasion blend in modern campaigns. 
A lawyer in such a position does not merely advise privately. She may explain claims to 
supporters, defend theories on television, participate in public hearings, and help create the 
impression that legal authority supports the movement’s position. The legal communicator 
becomes a bridge between technical argument and mass belief. 

A pardon involving such a figure can have two meanings. It may provide legal protection for the 
individual. It may also validate the communication strategy itself. If a lawyer publicly advanced 
election claims later judged baseless or legally problematic, clemency can be interpreted by 
supporters as vindication and by critics as reward for misinformation. The pardon becomes part 
of the battle over whether the post-election narrative was legitimate advocacy or dangerous 
deception. 

Boris Epshteyn represents a different but related function: adviser, strategist, and connector. 
Political networks depend on people who move among legal teams, campaign figures, media 
allies, and the principal’s circle. Such figures may not always be the public face of a strategy, but 
they can be important in coordination. A pardon connected to a strategic intermediary matters 
because intermediaries often know how pieces fit together. They may know who spoke with 
whom, which theories were preferred, which documents circulated, and how public messaging 
aligned with legal action. 

Christina Bobb’s role similarly illustrates the overlap of legal work, media presence, and 
movement advocacy. In the Trump ecosystem, legal claims often circulated through friendly 
media before or alongside formal legal filings. This created a feedback loop: lawyers made 
public claims, supporters amplified them, media appearances reinforced belief, and political 
pressure increased on officials. A figure operating in that space helps show how election-law 
controversies become mass political narratives rather than ordinary litigation disputes. 

Mike Roman represents the operational side of political organization. Campaigns and political 
efforts require logistics, state-level coordination, contacts, meetings, documents, and follow-
through. In election controversies, the operational layer may be where abstract legal theories 
become concrete steps. The organizer or operative is not necessarily the author of the theory or 
the public narrator, but he may be essential to implementation. Clemency for operational 
figures therefore protects the machinery by which a strategy moved from idea to action. 
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These middle-layer figures matter because they show that network clemency does not merely 
protect celebrities. It protects connective tissue. A political operation is not only its most 
famous lawyer or highest official. It is the network of people who transmit, coordinate, 
publicize, and implement. If clemency covers only the top, lower-level actors may still have 
incentives to cooperate. If clemency covers the middle, the entire evidentiary structure 
becomes harder to penetrate. The network becomes armored at multiple levels. 

The inclusion of these figures also raises the issue of role differentiation. A serious constitutional 
analysis must avoid treating every participant as identical. Legal advocates, communications 
figures, campaign operatives, and strategic advisers may have different levels of knowledge and 
responsibility. Some may sincerely believe claims that others doubted. Some may follow 
instructions. Some may shape instructions. Some may serve as public faces while others make 
decisions. Network clemency can obscure these distinctions by placing everyone within the 
same protected class. 

That flattening is one of the dangers of category pardons. The law ordinarily individualizes 
responsibility. Clemency may collectivize it. When a president pardons a class, the public may 
lose sight of who did what. Supporters can defend the most sympathetic actors. Critics can 
condemn the most culpable. The category becomes a battlefield of selective examples. The 
individual record recedes. 

For future elections, the middle-layer pardon signal may be especially consequential. Senior 
figures may always expect political protection, but staffers and operatives often face greater 
personal risk. If they see that mid-level participants in a controversial election strategy were 
later pardoned, they may be more willing to participate in aggressive future efforts. The 
expectation of protection moves down the chain. That is how factional clemency changes 
organizational behavior. 

Jenna Ellis, Boris Epshteyn, Christina Bobb, and Mike Roman therefore represent a vital 
constitutional lesson: the threat is not only a corrupt president and a few famous allies. The 
threat is a system in which a whole political-legal apparatus can expect protection after acting 
for the leader’s electoral interest. The pardon power then becomes an organizational resource. 
It binds people to the cause before, during, and after legal exposure. 

This middle layer also shows how modern political movements are built through hybrid roles. A 
person may be lawyer, spokesperson, adviser, operative, media personality, and movement 
activist at once. Traditional legal categories struggle with such hybridity. The pardon power can 
exploit it. A president can describe beneficiaries as lawyers exercising advocacy, citizens 
exercising speech, staffers following duties, or victims of political prosecution. Critics can 



66 
 

describe the same people as instruments of an unlawful effort. The ambiguity becomes part of 
the conflict. 

In a healthy republic, ambiguity should be clarified through evidence, proceedings, and public 
record. Network clemency can short-circuit that clarification. It may leave the public with 
dueling narratives rather than adjudicated facts. This is why the middle layer matters: it is often 
where the factual record is richest. Protecting it through clemency may preserve uncertainty, 
and uncertainty can serve power. 

6.6 Kelli Ward and David Shafer in the State-Level Elector Controversies 

Kelli Ward and David Shafer represent the state-level dimension of the election-law circle. Their 
significance lies in the fact that presidential elections are not administered as a single national 
event by the federal executive. They are conducted through states, state parties, state officials, 
state certifications, and the Electoral College process. Any effort to contest or alter an election 
outcome must therefore pass through state-level actors. Ward and Shafer symbolize that state 
interface. 

State-level elector controversies are constitutionally sensitive because electors are the formal 
mechanism through which presidential votes become presidential authority. Alternative elector 
strategies occupy a dangerous zone between contingency planning and competing legitimacy. In 
some historical or legal circumstances, alternate slates might be defended as preserving options 
pending litigation. In other circumstances, they may be viewed as efforts to create false 
authority, confuse the count, or pressure officials. The constitutional meaning depends on facts, 
timing, certification, intent, and use. 

Kelli Ward, associated with Arizona Republican politics, represents the state party leadership 
role. State party officials can mobilize electors, communicate with national campaigns, amplify 
claims, and give local legitimacy to national strategies. Their participation matters because 
national efforts require state actors to appear locally grounded. A claim about Arizona, Georgia, 
Michigan, Wisconsin, Nevada, or Pennsylvania gains force when local party leaders endorse it. 
State figures can make a national strategy look like a state dispute. 

David Shafer, associated with Georgia Republican politics, represents a similar state-level elector 
node. Georgia became one of the most scrutinized states in the post-2020 election conflict. 
State-level actors there were central to disputes over certification, recounts, elector slates, and 
pressure on officials. A figure like Shafer matters because he connects national political desire to 
state electoral machinery. He is not merely a local name. He is part of the bridge between 
presidential ambition and state process. 

Presidential clemency for state-level elector figures has a complex legal effect because the 
president cannot pardon state crimes. If state prosecutions or investigations exist, a federal 
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pardon does not erase them. This limit is crucial. It means federal clemency may not free state 
actors from all exposure. Yet the political effect remains significant. A federal pardon can declare 
that the president views their conduct as unjustly targeted. It can encourage supporters to see 
state prosecutions as illegitimate. It can create pressure against state-level accountability by 
framing it as continuation of political persecution. 

This is one of the most subtle dangers of symbolic federal clemency. Even where the legal effect 
is limited, the narrative effect is large. The president cannot dismiss a state charge by pardon, 
but he can delegitimize it in the eyes of his movement. He can tell state defendants that they 
are part of a nationally protected cause. He can transform state prosecutions into factional 
symbols. He can make local legal accountability feel like an attack on the movement itself. 

The state-level dimension also raises federalism concerns. Federalism can check presidential 
abuse because state law remains outside the presidential pardon. But federalism can also 
become a site of conflict when the president uses national political authority to attack state 
prosecutions. A governor, attorney general, district attorney, judge, or jury may proceed under 
state law, while the president frames the case as lawfare. The legal systems remain separate, 
but the political pressure becomes nationalized. 

Ward and Shafer also illustrate how state actors may rely on national legal theories. Local 
officials or party leaders may not generate the theory themselves. They may receive guidance, 
documents, calls, or encouragement from national lawyers and campaign figures. This creates a 
layered network: national legal strategy, state party implementation, federal political messaging, 
and local procedural action. Clemency reaching both national and state-level figures can protect 
the appearance of unity across that network. 

The elector controversies also show why documentary form matters. Certificates, signatures, 
meetings, slates, transmissions, and procedural language can create the appearance of legality. 
Political power often works through documents. A paper may be conditional, symbolic, 
fraudulent, strategic, or misunderstood. Courts and prosecutors may later examine what the 
signers believed and intended. A pardon can interrupt or complicate that process at the federal 
level. It may prevent the full legal meaning of the documents from being tested federally. 

State-level actors are also more vulnerable than national figures in some ways. They may lack 
the resources, media platforms, and donor support available to famous national lawyers. If they 
are prosecuted, they may face intense pressure to cooperate. A federal pardon can reduce one 
category of pressure and provide symbolic backing. It tells them that the national leader 
recognizes their role. This can strengthen solidarity and reduce incentives to distance 
themselves from the broader movement. 
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For future elections, this is a dangerous lesson. State party officials and electors are essential 
guardians of the constitutional process. If they come to believe that participation in aggressive 
elector strategies may later be pardoned federally and celebrated politically, they may be more 
willing to take risks. Even if state law remains a deterrent, the promise of national movement 
protection may matter. Elections depend on thousands of state and local actors honoring legal 
boundaries. Clemency can weaken those boundaries by recoding boundary-crossing as loyalty. 

Ward and Shafer therefore show that network clemency is not confined to Washington. It 
reaches into the states where presidential elections are actually made official. The pardon 
power, though federal, can influence state political behavior by shaping incentives, narratives, 
and expectations. That is why state-level elector controversies belong in a paper about 
presidential clemency. The president cannot pardon state crimes, but he can use pardons to 
define state prosecutions as illegitimate and to reward state-level actors who served the 
national project. 

The broader constitutional lesson is that the Electoral College system creates many possible 
instruments. Some are federal officials. Some are state officials. Some are party leaders. Some 
are lawyers. Some are electors. Some are campaign staff. A president who can pardon many of 
these actors for federal exposure can influence the entire ecosystem. Federalism limits the legal 
effect but not the political signal. 

In the end, the election-law circle reveals the full network problem. Giuliani provides public 
legal combat. Meadows connects to the White House. Powell, Eastman, and Chesebro supply 
legal theories and strategic pathways. Clark implicates the Justice Department channel. Ellis, 
Epshteyn, Bobb, and Roman represent communications, coordination, and operational layers. 
Ward and Shafer represent state-level elector implementation. Clemency across such a network 
is not ordinary mercy. It is constitutional memory control, incentive management, and factional 
defense. It is the president’s power to say that those who acted in his electoral cause shall not 
face federal punishment for covered conduct. That is precisely why the pardon clause, born as 
mercy, can become one of the most dangerous tools in a republic. 

 

7. Donors, Wealth, Crypto, and White-Collar Clemency 

The pardon power becomes especially corrosive when it appears to move along lines of wealth, 
access, donation, elite status, or financial utility. A pardon for a poor prisoner serving an 
excessive sentence may humanize the law. A pardon for a political dissident may serve 
reconciliation. A pardon for a donor, wealthy executive, crypto billionaire, politically connected 
business figure, or former officeholder convicted of financial misconduct sends a different 
message. It suggests that clemency may function as elite risk management. The constitutional 
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danger is not only that one wealthy person escapes punishment. It is that proximity to power 
begins to look like a parallel legal system. 

White-collar clemency raises a distinctive problem because financial crimes often depend on 
complexity, status, and delayed accountability. Fraud, securities manipulation, tax evasion, 
insider trading, money laundering failures, and corporate deception do not always produce the 
visible drama of street crime. Their victims may be investors, workers, taxpayers, retirees, 
counterparties, or the integrity of markets themselves. The harm may be dispersed, 
documentary, and technical. Because the crimes can appear abstract, pardons for white-collar 
offenders can be framed as corrections of prosecutorial overreach, regulatory excess, or political 
targeting. Yet the practical effect may be to weaken trust in equal enforcement. 

The elite pardon also has a signaling function. Wealthy actors watch how power treats wealthy 
actors. Donors watch how power treats donors. Business figures watch whether access 
produces protection. Crypto entrepreneurs watch whether regulatory violations can be 
reinterpreted as political persecution. Former officials watch whether public service and 
partisan networks can be invoked to erase later criminal consequences. Each pardon teaches a 
lesson. The lesson may be that the president is merciful. It may also be that elite risk can be 
managed through political alignment. 

This is not to say that wealthy defendants cannot be unfairly prosecuted. They can. Political 
prosecutions can happen. Regulators can overreach. Prosecutors can seek excessive sentences. 
Complex financial cases can be misunderstood by juries, judges, media, or the public. A person’s 
wealth does not make him unworthy of mercy. But when clemency repeatedly benefits wealthy, 
connected, donor-adjacent, politically useful, or movement-aligned figures, the pattern 
becomes constitutionally relevant. The public begins to ask whether mercy is being distributed 
according to justice or access. 

The Trump clemency pattern in this area is not confined to one case. Trevor Milton, Paul 
Walczak, Changpeng Zhao, and Stephen Buyer illustrate different facets of the same problem. 
Milton represents donor-adjacent corporate fraud clemency and the question of victim 
restitution. Walczak represents fundraising proximity and tax-enforcement optics. Zhao 
represents crypto power, regulatory reversal, global finance, and Trump-family business optics. 
Buyer represents former-officeholder status, insider trading, and elite testimonial support from 
political networks. Each case is legally distinct. Together, they show how clemency can appear to 
follow wealth, political connection, and usefulness. 

The constitutional issue is broader than corruption in the narrow criminal sense. A formal quid 
pro quo is not necessary for public damage to occur. If citizens believe that major donors, 
political allies, corporate executives, crypto billionaires, and former lawmakers receive mercy 
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while ordinary defendants remain trapped in the system, trust erodes. The pardon power 
becomes another instrument by which the powerful seem to escape consequences. The 
republic may not be able to prove a transaction, but it can still see a structure. 

This is where the phrase “elite risk insurance” becomes useful. Insurance protects against loss. 
In the political-clemency context, proximity to power may appear to insure against criminal 
consequence. Donations, political loyalty, elite recommendations, ideological usefulness, family 
ties, or business alignment may not guarantee clemency, but they may improve access to the 
people who can request it, recommend it, justify it, or celebrate it. The legal system remains 
formally universal. The path to mercy becomes socially stratified. 

The danger intensifies when clemency affects financial penalties or restitution. Criminal 
punishment in white-collar cases is not only imprisonment. It may include fines, forfeiture, 
restitution, supervised release, and reputational consequences. If a pardon eliminates prison 
exposure and also disrupts monetary consequences, victims may experience the pardon as a 
second injury. The public sees not only that the powerful avoid prison, but that financial 
accountability may disappear or become harder to enforce. In such cases, clemency does not 
merely temper punishment. It may shift loss back onto victims or the public. 

Crypto adds a new dimension because it links clemency, regulatory policy, political fundraising, 
digital markets, and family business interests. A pardon for a major crypto figure is not just a 
pardon for one person. It can affect market expectations, regulatory climate, international 
perception, and investor confidence. When the president’s family is simultaneously associated 
with crypto ventures, the optics become especially severe. Even if no improper bargain is 
proven, the public sees a convergence of presidential policy, family financial interest, industry 
support, and clemency. In a republic, the appearance of such convergence is itself damaging. 

White-collar and donor-adjacent pardons therefore expose a different failure mode from 
January 6 or election-law clemency. The earlier sections examined loyalty, political violence, 
election strategy, and family protection. This section examines money. It asks whether the 
pardon power can become part of an elite economy of influence. In that economy, legal risk is a 
cost of doing business, political access is an asset, and presidential mercy is the ultimate hedge. 

7.1 Trevor Milton and the Optics of Donor-Adjacent Clemency 

Trevor Milton’s pardon is a major case study in donor-adjacent white-collar clemency because it 
combines corporate fraud, investor harm, large political donations, elite legal representation, 
and the possibility that clemency may alter financial consequences. Milton, the founder of 
Nikola, had been convicted of securities fraud and wire fraud connected to claims about the 
company’s technology. The public narrative of the case involved allegations that investors were 
misled about the capabilities and progress of Nikola’s vehicles. In ordinary white-collar terms, 



71 
 

the case was about market trust: whether corporate representations artificially inflated belief, 
investment, and value. 

The constitutional problem begins with timing and optics. Milton and his wife were reported to 
have donated more than $1.8 million to a Trump reelection fund shortly before the 2024 
election. Trump later granted Milton clemency in 2025. A donation does not prove a corrupt 
exchange. Wealthy people donate to political campaigns for many reasons, and presidents may 
pardon donors without a provable bargain. But the appearance is obvious. When a major donor 
receives a pardon after conviction for investor fraud, citizens naturally wonder whether access 
and money influenced mercy. 

This appearance is not a superficial concern. Republican government depends on confidence 
that criminal punishment is not for sale and that clemency is not routed through political 
finance. The Constitution does not require the president to explain every pardon or disclose 
every communication surrounding it. That secrecy may be tolerable for ordinary mercy 
petitions. It becomes dangerous when the beneficiary is wealthy, politically active, and 
financially connected to the president’s campaign world. The public cannot easily distinguish 
mercy from influence. 

Milton’s case also shows why white-collar pardons can injure victims in ways that are not 
immediately visible. Investor fraud produces dispersed harm. Some victims may be 
sophisticated market participants; others may be ordinary investors who trusted public 
representations. Restitution, forfeiture, fines, and other financial consequences are not 
incidental. They are part of the legal system’s effort to recognize that financial crime transfers 
losses from wrongdoers to victims. If clemency interferes with those consequences, the pardon 
can appear to protect the wrongdoer’s wealth at the expense of those harmed. 

The pardon also affects market morality. Securities markets depend on truthful disclosure. 
Investors cannot inspect every claim personally. They rely on representations, filings, 
statements, audits, analysts, and enforcement. When a prominent executive convicted of 
misleading investors receives presidential forgiveness, it may weaken the moral force of 
securities law. Supporters may say the prosecution was excessive or politically tainted. Critics 
may say the pardon tells executives that fraud risk can be politically managed. Either way, the 
pardon becomes part of market governance. 

Milton’s case further illustrates the role of elite legal networks. Wealthy defendants often have 
access to lawyers, lobbyists, consultants, political intermediaries, and public-relations strategies 
unavailable to ordinary prisoners. They can present their cases directly or indirectly to 
influential people. They can mobilize allies. They can frame themselves as victims of regulatory 
overreach or prosecutorial ambition. They can place clemency within a broader ideological story 
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about business, innovation, and government hostility. This does not make their claims false, but 
it gives them a louder channel. 

The contrast with ordinary clemency is stark. Thousands of federal prisoners seek sentence 
reductions, pardons, or compassionate relief without elite access. Many have strong claims of 
rehabilitation, excessive punishment, or family hardship. Their petitions may languish. A 
wealthy executive can become visible to the presidency in ways they cannot. That difference is 
the essence of elite clemency risk. The formal power is universal, but the practical path is 
unequal. 

The Milton pardon also reveals the tension between entrepreneurial mythology and legal 
accountability. American politics often celebrates disruptive founders, technological ambition, 
and market vision. When such figures face prosecution, defenders may argue that the law 
punished optimism, salesmanship, or innovation. Critics answer that fraud is not innovation and 
that visionary language cannot excuse deception. A presidential pardon can appear to settle 
that dispute politically rather than legally. It can recast the founder as persecuted innovator 
rather than convicted fraudster. 

This recoding matters. If the president’s movement values anti-regulatory politics, business 
celebrity, and donor support, the pardon may speak to all three. It tells entrepreneurs that the 
administration distrusts enforcement. It tells donors that political alignment matters. It tells 
supporters that prosecutors targeted another productive figure. The act is no longer only 
clemency. It is a policy signal about the relationship between law and capital. 

The strongest defense of the Milton pardon would be that the prosecution or sentence was 
unjust, excessive, or part of an anti-business enforcement culture. That defense deserves to be 
evaluated on evidence. But the constitutional concern remains even if the defense has some 
merit. When a major donor receives a pardon in a case involving large-scale investor harm, the 
burden of explanation should be high. The president should have to explain why justice required 
this particular mercy and why the donation history did not matter. The absence of such 
transparent justification deepens suspicion. 

Milton’s case therefore exemplifies donor-adjacent clemency: not proven bribery, not 
necessarily illegal, but structurally corrosive. It shows how the pardon power can intersect with 
campaign finance, market fraud, victim restitution, and elite access. In a republic already 
suspicious of money in politics, such a pardon does not merely forgive one man. It teaches that 
the boundary between political donation and legal mercy may be too thin for public trust. 

7.2 Paul Walczak and Fundraising Proximity 

Paul Walczak’s pardon illustrates the problem of fundraising proximity in perhaps its most 
compact form. Walczak had been sentenced for federal tax-related offenses involving failure to 
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pay trust fund taxes and failure to file required returns or information. The official record 
described imprisonment, supervised release, and substantial restitution. Reporting then 
emphasized that his mother, Elizabeth Fago, had attended a high-dollar fundraiser associated 
with Trump’s political operation and that the pardon followed soon after. The constitutional 
issue is not only the crime or sentence. It is the appearance that access purchased through 
fundraising proximity may have helped produce clemency. 

Trust fund tax cases occupy a special moral category. Employers who withhold payroll taxes are 
holding money that is supposed to go to the government on behalf of workers. Failure to remit 
those funds is not merely a private tax dispute. It affects public revenue, employee 
contributions, and the integrity of basic fiscal compliance. When such conduct is pardoned, the 
government’s message about tax enforcement changes. Ordinary citizens are told to obey 
withholding rules; connected figures may appear to receive forgiveness. 

Walczak’s case also shows how family networks and donor networks can overlap. The 
beneficiary need not be the donor personally. A relative, parent, spouse, business associate, or 
fundraiser may provide the political access. That makes corruption harder to define narrowly. 
There may be no simple envelope of money exchanged for clemency. Instead, there is a social 
field: fundraising dinners, political support, application narratives, elite contacts, and 
presidential discretion. Influence travels through relationships. The pardon power receives the 
request at the end of a chain that may look respectable on paper but troubling in context. 

Fundraising proximity is constitutionally dangerous because it converts mercy into a potential 
perk of political finance. Campaigns and super PACs already provide access to candidates and 
presidents. Donors attend dinners, receive face time, meet advisers, and enter rooms closed to 
ordinary citizens. If pardon requests can travel through those same rooms, the clemency 
process becomes contaminated. It does not matter whether every request succeeds. The 
possibility itself changes expectations. Wealthy supporters may see high-dollar political 
participation as part of a broader access strategy. 

The public sees the problem immediately. An ordinary tax defendant cannot pay for a seat near 
the president’s political circle. He cannot have a parent attend a million-dollar dinner and 
highlight political support in a pardon application. He cannot transform tax conviction into a 
cause championed by elite allies. The difference between ordinary process and elite access 
becomes too visible to ignore. Even if the pardon is formally valid, the system looks unequal. 

Walczak’s pardon also raises the issue of restitution. When a person is ordered to pay millions in 
restitution, clemency may affect not only incarceration but financial accountability. Citizens who 
work for wages, pay withholding taxes, and face penalties for noncompliance may reasonably 
ask why a politically connected defendant receives relief from consequences that would crush 
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an ordinary person. The moral problem is not envy. It is the appearance that tax law binds 
downward more strongly than upward. 

Defenders may argue that Walczak’s prosecution was excessive, that tax cases can be 
complicated, that imprisonment was unnecessary, or that clemency was justified by personal 
circumstances. Those arguments may be sincere. But in a fundraising-proximity case, the 
president owes the public a higher level of explanation. Why this defendant? Why now? What 
independent review supported the decision? What role, if any, did donor access play? Without 
answers, the pardon teaches cynicism. 

Cynicism is not merely emotional. It changes compliance. Tax systems depend heavily on 
voluntary cooperation. Most people pay because the law requires it, because penalties exist, 
and because they believe others must also comply. If citizens believe that politically connected 
people can evade consequences, compliance culture erodes. The pardon power, used 
incautiously in tax cases, can therefore harm the fiscal legitimacy of the state. 

Walczak’s case is also an example of how clemency can be routed through sympathy while 
appearing to serve influence. A parent seeking mercy for a child is emotionally understandable. 
Family advocacy is common in clemency. But when the parent is also a major political supporter 
with access to high-dollar fundraising environments, the family plea becomes politically 
charged. The same human story that might support mercy also raises the conflict-of-interest 
concern. The president is not merely hearing a mother’s plea. He is hearing a plea from within 
the donor world. 

This is why the case belongs in the broader family-protection and donor-protection analysis. The 
structure resembles family clemency, but at one remove. The president protects someone 
whose family member has political access. The household of the beneficiary intersects with the 
political household of the president. In patronage systems, that is how favor often works: not 
only through direct allies, but through allies of allies. 

The Walczak pardon therefore illustrates how the pardon power can become part of an elite 
influence economy without requiring a formal sale. The danger lies in proximity, timing, access, 
and unequal opportunity. If mercy is available through ordinary petition, it belongs to the 
republic. If mercy is more realistically available through donor proximity, it belongs to the court. 

A constitutional system cannot rely only on proving criminal bribery after the fact. It must guard 
against structures that make public power appear purchasable. Walczak’s pardon is troubling 
because it sits precisely in that gray zone. It may be defended as lawful clemency. It may not 
establish any criminal bargain. But it still communicates that access matters, that donors are 
heard, and that the path to mercy may run through money. 
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7.3 Changpeng Zhao, Binance, Crypto Policy, and Trump-Family Business Optics 

Changpeng Zhao’s pardon adds a twenty-first-century dimension to the clemency problem: 
crypto power. Zhao, founder of Binance, had pleaded guilty to failing to maintain an effective 
anti-money-laundering program and served a short prison sentence. Binance had faced major 
enforcement consequences. Trump’s pardon of Zhao therefore did not occur in an ordinary 
business context. It occurred amid a broader political realignment toward crypto, industry 
support for Trump, regulatory reversal, and scrutiny of Trump-family crypto ventures. The result 
is a case where clemency, financial technology, policy, and family optics converge. 

Crypto is not merely another industry. It sits at the edge of finance, technology, political 
ideology, global capital movement, sanctions enforcement, anti-money-laundering rules, retail 
speculation, and digital sovereignty. A pardon for a leading crypto figure therefore sends signals 
to many audiences at once: exchanges, investors, regulators, foreign governments, enforcement 
agencies, and political donors. It can be read as a declaration that the administration regards 
prior enforcement as hostile to innovation or politically motivated. It can also be read as 
protection for a powerful industry ally. 

Zhao’s case is especially significant because anti-money-laundering enforcement concerns the 
integrity of the financial system. Such rules are designed to prevent platforms from facilitating 
illicit finance, including transactions connected to crime, sanctions evasion, terrorism, narcotics, 
exploitation, and other harms. Critics of aggressive enforcement may argue that regulators 
overreach or punish innovation. But the underlying public interest is serious. A pardon in this 
area can appear to downgrade the importance of compliance at the very moment digital 
finance is expanding. 

The Trump-family business optics make the case more volatile. Reporting and political scrutiny 
have connected Binance or related crypto-sector developments to Trump-family crypto interests 
and ventures such as World Liberty Financial. Even where specific claims are denied or disputed, 
the optics are severe. A president whose family has financial interests in crypto grants clemency 
to one of the most important figures in global crypto. The public need not prove a quid pro quo 
to see the conflict-of-interest problem. The convergence itself is destabilizing. 

This is the crypto version of the family-protection problem. The beneficiary is not family. But the 
industry intersects with family business interests. The pardon may therefore appear to benefit a 
policy ecosystem in which the president’s family also has financial exposure or opportunity. In a 
republic, public policy should not appear to increase the value of the president’s household 
ventures. Clemency should not appear to do so either. 

Zhao’s pardon also illustrates how presidential power can affect markets indirectly. A pardon 
can alter expectations about enforcement, licensing, regulatory posture, reputational risk, and 
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future business possibilities. In crypto markets, where sentiment and political signals can move 
valuations rapidly, presidential clemency may have market consequences beyond the individual. 
It can reassure an industry that the administration is favorable. It can encourage capital to flow 
toward politically aligned platforms or tokens. It can blur the line between law enforcement and 
market signaling. 

Supporters of the pardon may argue that Zhao was unfairly targeted by the prior 
administration’s hostility to crypto. They may describe the prosecution as part of a broader anti-
innovation campaign and the pardon as correction. This argument fits a familiar Trump-era 
pattern: prosecution becomes lawfare, and clemency becomes liberation. The industry-specific 
version says regulators criminalized a disfavored sector, and Trump restored fairness. That 
narrative may resonate with crypto supporters who see decentralized finance as a challenge to 
bureaucratic control. 

Critics see the opposite pattern. They view the pardon as evidence that powerful financial 
actors can receive relief when they align with the president’s policy and political interests. They 
worry that anti-money-laundering rules will be weakened by political favoritism. They see the 
family-business optics as a warning that the presidency may be used to enrich or favor 
connected ventures. They ask whether digital finance is becoming a new channel for monetizing 
presidential power. 

The Zhao case is therefore not only about one man’s conviction. It is about the future of 
financial governance. If crypto leaders believe that enforcement risk can be reframed as political 
persecution and relieved through presidential favor, compliance incentives change. If exchanges 
believe political alignment reduces legal danger, regulatory neutrality suffers. If investors believe 
proximity to the president’s family improves market prospects, corruption becomes priced into 
the ecosystem. 

The global dimension also matters. Binance is not merely a domestic company. Crypto platforms 
operate across borders, jurisdictions, currencies, and enforcement regimes. A U.S. presidential 
pardon for a major global crypto figure affects international perceptions of American financial 
regulation. It may suggest that enforcement policy can swing dramatically with political power. 
It may weaken the credibility of negotiated settlements or compliance obligations. It may also 
encourage foreign actors to seek influence through politically connected financial ventures. 

Zhao’s pardon thus stands at the intersection of three transformations: the politicization of 
clemency, the financialization of politics, and the digitization of influence. Traditional donor 
politics involved checks, dinners, bundlers, and access. Crypto politics can involve tokens, 
stablecoins, exchange listings, offshore capital, digital wallets, and market movements. The 
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opacity of these systems can make influence harder to track. Clemency in this environment 
requires heightened transparency, not less. 

The pardon also reveals how the old Article II power adapts to new economic forms. The 
framers could imagine treason, rebellion, and corrupt accomplices. They could not imagine 
global crypto exchanges, stablecoins, politically branded tokens, or family-linked digital asset 
ventures. Yet the structural problem is the same. A president may use mercy in a way that 
intersects with his own faction’s financial interest. The instrument changes. The danger does 
not. 

Zhao’s case should therefore be treated as a landmark in crypto-clemency politics. It shows that 
the pardon power can influence industries whose value depends heavily on regulatory 
expectations. It shows that family business optics can magnify clemency controversy even 
without a proven transaction. It shows that white-collar clemency in the digital age is not 
merely about past punishment; it is about future markets. 

7.4 Stephen Buyer and the White-Collar Pardon Pattern 

Stephen Buyer’s pardon illustrates the former-officeholder and insider-status dimension of 
white-collar clemency. Buyer, a former Republican congressman from Indiana, was convicted in 
an insider-trading case involving confidential information obtained after he left Congress while 
working as a consultant and lobbyist. He served time in prison, maintained his innocence, and 
received a full and unconditional pardon from Trump in 2026. The White House justification 
emphasized his military service, congressional career, and recommendations from current and 
former lawmakers. The case therefore sits at the intersection of public service, political 
networks, white-collar conviction, and elite testimonial support. 

The Buyer pardon differs from donor-adjacent cases because the central optic is not primarily 
campaign donation. It is status. Buyer was a former member of Congress, a military lawyer, a 
participant in national political life, and a person with a network of lawmakers willing to support 
his clemency. The pardon therefore raises a different equality question: do former officeholders 
receive a more sympathetic path to mercy because they belong to the governing class? 

Former public service can be a legitimate clemency factor. A person’s life should be judged in 
full. Military service, public office, community work, and prior contributions may matter in 
assessing mercy. But in white-collar cases involving former officials, those same factors can also 
deepen concern. Public office may have helped create the relationships, credibility, and 
opportunities that later supported private consulting and access to confidential information. 
The same elite biography used to justify clemency may be part of the pathway to the offense. 

Insider trading cases are fundamentally about informational inequality. Markets depend on 
rules that prevent people with privileged nonpublic information from secretly profiting at the 
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expense of ordinary investors. When a former lawmaker or consultant is convicted of using 
confidential business information for trades, the offense strikes at the integrity of both markets 
and elite access. A pardon in such a case can appear to forgive precisely the kind of advantage 
ordinary citizens resent: insiders benefiting from knowledge unavailable to outsiders. 

Buyer’s pardon also demonstrates the power of elite recommendations. The White House 
proclamation highlighted support from numerous current and former lawmakers. Such support 
can be sincere. Former colleagues may believe the prosecution was unjust, the sentence 
excessive, or the person’s life of service deserving of mercy. But the structure is revealing. Elite 
defendants can mobilize elite voices. Ordinary prisoners cannot usually assemble a chorus of 
former members of Congress. The clemency process therefore risks becoming a network test: 
those with powerful recommenders receive presidential attention. 

This is not unique to Trump. Many presidents have granted controversial clemency to well-
connected figures. The problem is systemic. The official pardon process exists partly to impose 
regularity and distance, but presidents can bypass it. When they do, recommendations from 
friends, celebrities, lawmakers, donors, or media allies may matter more than institutional 
review. Buyer’s case shows how political class solidarity can become a clemency pathway. 

The pardon also fits Trump’s broader narrative of politically motivated prosecution. Buyer and 
supporters described the case in terms of unfair targeting or political context. Trump’s clemency 
practice often accepts or amplifies such narratives. The result is that white-collar convictions of 
politically connected Republicans can be recoded as lawfare. That recoding may be justified in a 
particular case, but if repeated, it weakens the legitimacy of white-collar enforcement itself. 
Every conviction of an ally becomes suspect; every pardon becomes vindication. 

Buyer’s case also raises the question of completed punishment. Unlike preemptive pardons or 
pardons issued before prison, Buyer had already served his sentence. A pardon after service 
functions differently. It may restore rights, reduce stigma, remit remaining consequences, or 
serve symbolic vindication. It does not necessarily prevent testimony or stop an ongoing 
prosecution in the same way a pretrial pardon might. Yet the symbolic effect remains powerful. 
It tells the public that the president rejects the finality or fairness of the conviction, even after 
the ordinary appellate process has run. 

That symbolic rejection matters because criminal law depends on the authority of verdicts. A 
jury convicted Buyer. Courts processed the case. Appeals were pursued. A presidential pardon 
can override punishment but should not casually erase respect for the process. When the 
president frames such clemency as correction of injustice without detailed public explanation, 
the pardon becomes a rival verdict. It says the political executive knows better than the court 
system. 
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In some cases, that may be true. The pardon power exists precisely because courts can produce 
unjust outcomes. But the more connected the beneficiary, the greater the need for 
transparency. Why did this person merit presidential intervention when countless others do 
not? What evidence of injustice was reviewed? What standard was applied? Were similarly 
situated defendants considered? Without such explanation, the act appears less like principled 
mercy and more like class protection. 

Buyer’s pardon therefore belongs in the white-collar pattern because it demonstrates how 
status can substitute for ordinary vulnerability. The public sees a former congressman convicted 
of insider trading receive full presidential forgiveness after elite recommendations. Whether 
one believes Buyer deserved mercy or not, the institutional lesson is troubling. Access to the 
political class appears to matter. Public service becomes a credential for clemency. Insider 
networks help an insider recover. 

The danger is not only unfairness to other defendants. It is the normalization of elite escape. If 
former lawmakers, corporate founders, crypto billionaires, donor-linked defendants, and 
politically connected business figures receive clemency while ordinary defendants remain 
invisible, the pardon power begins to mirror the inequalities of the society around it. Instead of 
correcting injustice, it reproduces hierarchy. Mercy flows upward. 

Buyer’s case thus helps complete the section’s pattern. Milton shows donor-adjacent corporate 
fraud optics. Walczak shows fundraising proximity. Zhao shows crypto and family-business 
optics. Buyer shows political-class solidarity. Together, they indicate how clemency can become 
an elite instrument across different sectors of power: markets, taxes, digital finance, and former 
officeholding. 

7.5 Clemency as Elite Risk Insurance 

The phrase “elite risk insurance” describes the most dangerous structural meaning of donor, 
wealth, crypto, and white-collar clemency. It does not mean that every pardon is purchased, 
corrupt, or undeserved. It means that politically connected elites may come to view legal 
exposure as a risk that can be mitigated through proximity to presidential power. Just as 
businesses insure against fire, litigation, or market loss, insiders may implicitly insure against 
criminal consequence through donations, loyalty, influence, public usefulness, or network 
membership. 

This kind of insurance does not need to be written down. It works through precedent and 
expectation. A donor sees another donor-adjacent figure pardoned. A business executive sees a 
corporate founder forgiven. A crypto leader sees a major exchange founder receive clemency 
after an administration turns pro-crypto. A former lawmaker sees another former lawmaker 
supported by political colleagues and pardoned. A campaign operative sees loyalists protected. 
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The lesson accumulates: connection may not guarantee mercy, but disconnection almost 
guarantees invisibility. 

Elite risk insurance changes behavior before any pardon is issued. People who believe they 
belong to a protected network may take risks ordinary people would avoid. Executives may push 
disclosure boundaries. Political donors may expect sympathetic treatment. Crypto firms may 
discount enforcement risk. Former officials may trade on access. Campaign lawyers may 
advance extreme theories. Appointees may obey dangerous instructions. The expectation of 
future clemency becomes part of the decision calculus. 

This is one of the most serious consequences of politicized pardons. The harm is not limited to 
past cases. The harm is prospective. The pardon power teaches future actors how power works. 
If the lesson is that loyalty and wealth reduce legal danger, law’s deterrent function weakens. 
The criminal code remains on paper, but its force becomes uneven in practice. 

Elite risk insurance also deepens public cynicism. Citizens already suspect that the wealthy live 
under different rules. Donor-adjacent and white-collar pardons appear to confirm that 
suspicion. A poor defendant may serve a long sentence for a drug offense, firearm offense, or 
fraud involving small sums. A wealthy defendant with political access may receive presidential 
mercy for crimes involving millions. Whether or not each case has individual mitigating factors, 
the aggregate picture damages belief in equal justice. 

The same dynamic applies to restitution. If pardons reduce or eliminate financial penalties owed 
by wealthy defendants, victims may conclude that the system values elite rehabilitation over 
victim repair. In white-collar cases, restitution is often the most concrete form of accountability. 
Imprisonment punishes the offender, but restitution recognizes the harmed. If clemency 
disrupts restitution, mercy for the elite becomes loss for the victim. That is a profound moral 
inversion. 

Elite risk insurance also interacts with campaign finance. Modern campaigns require enormous 
sums. Donors seek access, ideological influence, policy outcomes, and status. When a donor or 
donor-adjacent person receives clemency, the public may infer a relationship even without 
proof. The absence of transparency around pardon decision-making makes that inference 
harder to rebut. A healthy system would require more disclosure precisely in cases involving 
donors, relatives, campaign staff, appointees, or business associates. Instead, the pardon power 
often operates in opacity. 

Crypto intensifies this opacity because digital assets can obscure flows of value, create indirect 
benefits, and move markets through signaling. A president’s pro-crypto policy, family crypto 
venture, and pardon of a crypto figure may all be individually defended. Together, they create a 
field of perceived monetization. The public may wonder whether presidential power is being 
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converted into market value for connected actors. In that environment, clemency is not merely 
legal relief. It is potentially market-moving political information. 

The white-collar pattern also undermines the moral distinction between mercy and impunity. 
Mercy is supposed to temper punishment in exceptional circumstances. Impunity protects the 
powerful from consequences. When clemency repeatedly benefits elite figures convicted of 
financial crimes, the public struggles to see mercy. It sees hierarchy. It sees a system in which 
the powerful make mistakes and receive forgiveness while the powerless commit crimes and 
receive punishment. 

Defenders of broad presidential clemency may argue that prosecutors often over-punish white-
collar defendants for political reasons, that regulatory crimes are complex, and that business 
innovation can be criminalized unfairly. These arguments sometimes have merit. The criminal 
justice system can be excessive in white-collar cases as well as street-crime cases. But if that is 
the concern, the remedy should be principled and general: sentencing reform, clearer statutes, 
regular clemency standards, independent review, and transparent criteria. Selective pardons for 
connected elites are the worst possible remedy because they correct alleged overreach only for 
those with access. 

A principled clemency system would ask similar questions across class lines. Was the sentence 
excessive? Has the person accepted responsibility? Were similarly situated defendants treated 
differently? Were victims heard? Was restitution addressed? Did political access influence the 
process? Was the Justice Department’s pardon process followed or bypassed? Did the president 
have a personal, family, donor, business, or political interest? These questions should be asked 
more aggressively, not less, when the beneficiary is wealthy or connected. 

Elite risk insurance is especially dangerous in a second term or end-of-term context. A president 
who no longer faces reelection may be more willing to reward donors, allies, and insiders. Those 
actors may also expect final-stage clemency as part of the political cycle. The closer the 
presidency gets to its end, the more valuable the pardon pen becomes. Wealthy networks may 
intensify lobbying. Family members may seek protection. Industry allies may request relief. 
Former officials may mobilize testimonials. The exit period becomes a market for mercy. 

This possibility returns the paper to the framers’ nightmare. Randolph and Mason worried 
about accomplices and instruments. In the modern financial state, instruments are not only 
conspirators in treason. They may be donors, executives, crypto figures, lobbyists, former 
lawmakers, fundraisers, legal intermediaries, and business allies. Their actions may not 
resemble eighteenth-century rebellion, but the structural danger is familiar: presidential power 
protects those whose loyalty, money, knowledge, or usefulness benefits the president’s faction. 
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Clemency as elite risk insurance therefore represents a republican failure mode. It tells citizens 
that the law is harshest where access is weakest. It tells elites that risk can be priced, managed, 
and politically hedged. It tells donors that proximity may matter. It tells industries that 
enforcement can be reversed by electoral victory. It tells future presidents that the pardon 
power can reward the ecosystem that sustains them. 

The solution cannot be simply to abolish mercy. A republic needs clemency. Innocent people are 
convicted. Sentences are excessive. Laws change. Rehabilitation happens. Political reconciliation 
sometimes requires forgiveness. But mercy must not become a private asset of the powerful. 
The more elite the beneficiary, the more transparent the justification should be. The closer the 
beneficiary is to the president’s donors, family, business interests, campaign, administration, or 
faction, the stronger the presumption against clemency should be. 

The pardon power was meant to humanize justice. When used as elite risk insurance, it 
monetizes mercy. That is not an incidental abuse. It is a transformation of the office. The 
president becomes not the guardian of public mercy, but the underwriter of factional and 
financial exposure. In that transformation, the republic loses something deeper than any single 
prosecution. It loses the belief that law binds the powerful. 

 

8. Staff Pardons and the “Within 200 Feet of the Oval Office” Theory 

The reported idea of pardoning everyone who came “within 200 feet of the Oval Office” 
deserves serious constitutional analysis even if presented as a joke, exaggeration, or 
provocation. The phrase is comic on the surface because it is spatial rather than legal. It does 
not identify offenses, defendants, investigations, charges, or sentences. It identifies proximity. 
That is what makes it revealing. The imagined qualification for clemency is not innocence, 
remorse, excessive punishment, rehabilitation, national reconciliation, or legal injustice. It is 
closeness to the seat of presidential power. The nearer one stands to the leader, the more one 
might be shielded. 

This is the staff-pardon problem in its purest form. The beneficiaries are not simply family 
members, donors, campaign lawyers, state-level allies, or movement defendants. They are the 
personnel of government itself: aides, appointees, advisers, assistants, deputies, lawyers, policy 
staff, communications officials, agency heads, and perhaps informal figures moving through the 
president’s orbit. A staff pardon would not merely protect individuals after alleged wrongdoing. 
It would redefine what it means to serve in an administration. Government service would 
become factional exposure covered by factional insurance. 

The traditional understanding of executive-branch service is that aides owe lawful service to the 
office, the Constitution, statutes, and the public interest. They may be loyal to the president’s 
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agenda, but that loyalty is bounded by law. A staff-pardon theory changes that boundary. It 
suggests that the president may later use Article II to protect those who acted for him, near 
him, or under him. This does not need to be a formal promise to be dangerous. The possibility 
itself alters expectations. If aides believe future clemency is available, obedience becomes less 
risky and legality becomes more negotiable. 

This is more consequential than a single controversial pardon. A pardon for one aide may be 
defended or condemned on the facts of one case. A blanket or near-blanket staff pardon would 
treat legal exposure as a collective condition of service. It would imply that the administration 
expects its own conduct to be investigated after power changes hands. It would also imply that 
the appropriate answer is not transparency, compliance, record preservation, lawful conduct, or 
independent review, but preemptive protection. The pardon power becomes a shield placed 
over the executive branch by the executive branch itself. 

The “within 200 feet” formulation also reverses republican distance. In a constitutional republic, 
proximity to power should increase scrutiny. The closer a person is to the president, the greater 
the responsibility to obey law and preserve institutional integrity. Under the staff-pardon model, 
proximity may instead increase protection. The closest aides become the most pardonable. The 
inner circle becomes legally privileged. The Oval Office becomes not only the site of executive 
authority but the center of a zone of possible immunity. 

This is the courtier problem. Monarchies protect courtiers because they serve the sovereign’s 
household. Republics are supposed to reject that logic. Presidential aides are not royal 
attendants. They are public servants, even when politically appointed. Their loyalty is 
conditional on legality. If they become instruments of unlawful action, they should face 
accountability like anyone else. Staff pardons threaten to reintroduce court politics into 
constitutional government: those who serve closest to the ruler may later receive grace from 
the ruler. 

The reported staff-pardon idea also has a psychological function. It reassures aides. It tells them 
that legal risk is understood, anticipated, and potentially manageable. It tells them that the 
president sees their vulnerability as part of his own struggle against enemies. It binds them 
emotionally to him. Aides who believe they may need a pardon may also believe their survival 
depends on the president’s continued favor. This creates a loyalty loop. The more legally 
exposed they feel, the more dependent they become on the pardon source. 

That dependency is dangerous inside government. Officials who fear future investigation may 
cling to the president who can protect them. They may resist internal dissent. They may avoid 
documenting objections. They may refuse to cooperate with oversight. They may participate in 
questionable acts because withdrawal could mark them as disloyal and endanger future 
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clemency. The pardon power becomes not merely a post hoc remedy but a discipline 
mechanism. It keeps the staff aligned. 

Staff pardons also affect congressional oversight. Congress depends on witnesses, documents, 
testimony, whistleblowers, and internal dissent. If aides expect pardons, their incentives shift. 
Some may feel less pressure from federal criminal exposure. Others may become less willing to 
cooperate because they identify with a protected class. Still others may believe that refusing 
Congress or withholding damaging information will later be rewarded. The pardon power can 
therefore weaken not only prosecutions but legislative investigation. 

This is the modern version of Mason’s warning that pardons could be used to stop inquiry and 
prevent detection. In the eighteenth-century imagination, the danger might involve treasonous 
accomplices. In the modern administrative presidency, the danger involves staff systems: 
meetings, memos, calls, executive orders, agency pressure, procurement decisions, immigration 
enforcement, military deployments, intelligence actions, domestic law enforcement, regulatory 
retaliation, election pressure, records handling, and communications strategy. A president acts 
through staff. If he can pardon staff, he can protect the machinery through which he governs. 

The staff-pardon theory therefore expands the problem from personal corruption to 
institutional corruption. A family pardon protects household. A donor pardon protects 
influence. An election-law pardon protects a political operation. A staff pardon protects the 
governing apparatus itself. It tells the executive branch that legality is not the final constraint 
because the same office that commands action can later forgive federal consequences. That is a 
profound constitutional inversion. 

The issue is not whether staff can ever deserve clemency. They can. A low-level aide may be 
unfairly prosecuted. An official may be overcharged after following legal advice. A politically 
motivated successor administration could abuse prosecution. Clemency must remain available 
for genuine injustice. The problem is not individual staff clemency. The problem is categorical 
staff clemency: the idea that service near the president creates a presumptive need for 
protection. That idea is incompatible with republican government. 

A constitutional republic should never normalize the sentence: those who served closest to the 
president may need blanket pardons. If that sentence becomes plausible, something has 
already failed. Either the incoming legal order is expected to be lawless, or the outgoing 
administration knows its own actions may be legally indefensible, or both sides have entered a 
cycle in which governance is treated as temporary immunity followed by retaliatory 
prosecution. In all cases, the pardon power becomes a symptom of regime sickness. 

The “within 200 feet” theory is thus more than a joke. It is a diagnostic phrase. It imagines 
clemency as a radius of power. It turns the Oval Office into the center of a legal safe zone. It 
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treats closeness to the president as a qualification for forgiveness. It reveals how far the pardon 
power can drift from mercy when absorbed into a personalist presidency. 

8.1 Reported Mass-Pardon Remarks and Their Constitutional Meaning 

Reported remarks about mass staff pardons must be handled carefully. A reported statement is 
not a formal proclamation. A joke is not a legal act. A president may exaggerate, provoke, test 
reactions, entertain aides, or speak loosely without intending to issue the pardons described. 
Yet constitutional meaning does not begin only when parchment is signed. In politics, repeated 
jokes, trial balloons, private remarks, and public denials can shape expectations long before 
formal action. The staff-pardon idea matters because it enters the decision environment of 
government. 

If a president says he might pardon everyone near the Oval Office, the first question is why such 
a pardon would be imagined at all. Ordinary administrations do not require blanket legal 
protection for proximity. The remark presupposes a world in which aides may face future 
federal jeopardy because of their service, or a world in which the president portrays future 
accountability as persecution. Either way, the presidency is framed as a battlefield. Staff are not 
merely public servants; they are combatants who may require extraction after the campaign. 

The constitutional meaning also lies in the category. The remark does not identify wrongdoing. 
It identifies association. It suggests that the relevant bond is not a particular injustice but 
service within the president’s circle. This differs from ordinary clemency, where the question is 
whether this person’s punishment should be reduced or forgiven. In the staff-pardon frame, the 
question becomes whether the president’s people should be protected because they are his 
people. That is factional clemency applied to government personnel. 

A mass-pardon remark also functions as a preemptive narrative. It tells supporters that future 
investigations of aides should be viewed as illegitimate before they even occur. It frames 
possible prosecutions as revenge by enemies. If pardons later issue, they can be described as 
fulfillment of a defensive promise rather than obstruction of accountability. The political story is 
prepared in advance. The president is not protecting wrongdoers; he is protecting staff from 
lawfare. That narrative may be powerful even if the actual facts of future investigations vary 
widely. 

The reported White House response that such remarks were joking, paired with emphasis on 
the breadth of the pardon power, is itself constitutionally interesting. The joke defense 
minimizes intent. The absolute-power language maximizes authority. Together, they preserve 
flexibility. The administration can say the president was not serious while also asserting that he 
could act if he chose. This dual posture is common in power politics. It allows the leader to 
signal possibility without bearing full responsibility for commitment. 
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This ambiguity can be strategically useful. Aides hear reassurance. Opponents hear threat. 
Supporters hear strength. Lawyers hear constitutional possibility. Journalists hear scandal. The 
president retains deniability. The ambiguity itself becomes part of the message. In a personalist 
system, uncertainty about the leader’s intentions can increase dependence on the leader. Staff 
may not know whether a pardon will come, but they know only the president can provide it. 

The constitutional danger is not eliminated by humor. Jokes by presidents can reveal norms, test 
boundaries, and acclimate audiences. A joke about pardoning the whole staff invites the public 
to imagine the act. Once imagined, it becomes less shocking. The first time, people laugh. The 
second time, they debate. The third time, they ask whether it is legal. The fourth time, they 
prepare arguments. By the time the act occurs, the norm has already been softened. 

Mass staff-pardon remarks also affect the Department of Justice and White House Counsel’s 
Office. Legal advisers inside government may have to consider whether staff are acting under an 
assumption of future protection. They may need to warn officials that pardons do not cover 
state crimes, impeachment, civil liability, perjury after the pardon, contempt, or professional 
discipline. But the psychological reassurance of federal clemency may overwhelm these 
cautions. Staff may hear what they want to hear: the president has our backs. 

The reported remarks also raise the problem of specificity. A lawful pardon generally must 
identify beneficiaries and covered offenses with enough clarity to operate. A joke about 
everyone within a radius is not a legal instrument. But the joke could become a series of named 
pardons, a class pardon, or a broad proclamation covering specified categories of conduct. The 
casual phrase therefore matters as a political precursor to more formal drafting. The law may 
later require precision, but politics begins with metaphor. 

The metaphor is revealing. A radius around the Oval Office defines the president’s court. It 
imagines guilt or exposure as spatially related to power. Those who entered the zone may be 
protected because they served near the sovereign center. This is not republican language. It is 
court language. It treats the office less as a constitutional trust and more as a household whose 
members receive the ruler’s grace. 

The constitutional meaning of the reported remarks is therefore not dependent on whether 
every detail is literal. The meaning lies in the normalization of mass staff protection. It lies in the 
suggestion that the president’s aides may be pardoned as a class. It lies in the message that 
loyalty near power can be insured by power. It lies in the movement from mercy for individuals 
to immunity for a governing circle. 

8.2 Jokes, Trial Balloons, and Authoritarian Signaling 

Authoritarian politics often advances through ambiguity. Leaders float ideas, call them jokes, 
watch reactions, deny seriousness, then return to the idea later in harder form. This process 
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allows norms to be tested without immediate commitment. The leader learns who objects, who 
laughs, who defends, who rationalizes, and who begins preparing legal justification. A joke 
about staff pardons can therefore be a trial balloon even if delivered with laughter. It introduces 
the concept into political circulation. 

A trial balloon is valuable because it measures resistance. If the press reacts mildly, if supporters 
cheer, if legal commentators say the action may be constitutional, if Congress does not respond, 
and if staff feel reassured, the leader learns that the boundary may be movable. If backlash is 
strong, the leader can retreat into humor. The remark was only a joke. Critics have no sense of 
humor. The opposition is hysterical. The president retains plausible deniability while having 
tested the constitutional environment. 

The staff-pardon joke is especially suited to this pattern because the pardon power is legally 
broad. The president’s defenders can say: even if he meant it, the Constitution gives him that 
power. Critics can say: legality does not make it legitimate. The debate itself normalizes the 
premise. The public moves from “that is impossible” to “that may be legal but wrong.” Once an 
act enters the category of legally possible, it becomes easier for supporters to defend when 
carried out. 

Authoritarian signaling does not require explicit dictatorship. It operates through signs of 
personal protection, loyalty reward, enemy punishment, and institutional contempt. A leader 
who implies that aides will be pardoned sends a signal that loyalty to him matters more than 
vulnerability to law. He tells subordinates that he can rescue them. He tells enemies that 
investigations may be neutralized. He tells institutions that their judgments are not final. The 
signal is not only legal. It is psychological. 

Such signaling is powerful inside bureaucracies. Officials often operate under uncertainty. They 
ask whether they should obey an aggressive order, resist, resign, document objections, seek 
legal review, or comply quietly. A leader who repeatedly jokes about pardons changes that 
uncertainty. He makes disobedience look less necessary and loyalty look safer. If the president 
can forgive later, why risk angering him now? The joke becomes part of the obedience 
environment. 

This is how humor can erode legal culture. Aides may begin by laughing. Then they repeat the 
joke. Then they incorporate it into assumptions. Then they act as if protection may exist. The 
leader never has to issue a formal instruction. The staff self-adjusts. They become more willing 
to test boundaries because the ultimate boundary, federal prosecution, seems politically 
manageable. 

Trial balloons also mobilize defenders. Once a president floats a staff-pardon idea, allies begin 
constructing arguments: the pardon power is absolute; successor prosecutions would be 
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partisan; staff should not be punished for serving the president; Biden created precedents; 
Democrats weaponized law; the president has a duty to protect his people; reconciliation 
requires closure. These arguments may later be ready before the pardons are issued. The joke 
functions as advance legal-political preparation. 

The authoritarian quality appears when the leader’s personal protection displaces institutional 
protection. In a normal administration, officials rely on lawful process: legal opinions, 
compliance systems, Inspector General review, documentation, statutory authority, court 
orders, and congressional oversight. In a personalist administration, officials rely on the leader: 
his favor, his loyalty, his pardon, his narrative. The source of safety shifts from law to person. 
That is the essence of court politics. 

The “joke” defense also attacks critics. Those who take the remark seriously are portrayed as 
humorless or deranged. This creates a trap. If critics ignore the remark, normalization proceeds. 
If they object, they can be mocked. The leader benefits either way. He turns constitutional 
warning into partisan theater. Meanwhile the underlying idea remains alive. 

Jokes can also serve as invitations. Staff who laugh signal belonging. Those who do not laugh 
reveal discomfort. The room sorts itself. The leader learns who understands the code. This is 
especially important in administrations where loyalty is prized. A joke about pardons may be 
less about comedy than about measuring who accepts the premise that service to the leader 
may require legal protection. 

The staff-pardon trial balloon also shifts blame preemptively. If future investigations occur, the 
president can say he predicted political persecution. The pardon idea becomes evidence of 
foresight rather than evidence of expected misconduct. He warned that enemies would come 
for his people; now they have. Clemency then appears as fulfillment of a defensive promise. The 
narrative is circular but effective. 

This structure is common in democratic backsliding. Leaders describe legal accountability as 
persecution, use that claim to justify protective measures, then treat criticism of the protective 
measures as further proof of persecution. The pardon power can be inserted into this cycle. It 
becomes not an admission of possible wrongdoing but a badge of resistance against a 
supposedly corrupt legal order. 

The authoritarian signal is strongest when the beneficiaries are staff rather than outsiders. Staff 
are the hands of the executive. They draft, enforce, communicate, pressure, regulate, detain, 
classify, declassify, investigate, terminate, fund, defund, and command through the 
administrative state. If those hands are promised protection by the head, the body of 
government becomes more dangerous. Lawful restraint depends on the hands knowing they 
may be personally accountable. Staff pardons weaken that knowledge. 
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This does not mean every joke becomes policy. Many do not. But in constitutional government, 
repeated jokes about abusing or stretching power should be treated as early warnings. They 
reveal what the leader wants normalized. They create rhetorical pathways. They soften outrage. 
They habituate subordinates. They teach supporters how to defend the indefensible before it 
happens. 

The “within 200 feet” remark, if accurately reported, therefore operates as more than levity. It 
is a miniature political theory. The president’s circle may be protected because it is his circle. 
The leader may forgive the instruments because they served the leader. The law may be 
answered by loyalty. That is the signal a republic must not ignore. 

8.3 Why Staff Pardons Would Change the Incentive Structure of Government 

Staff pardons would alter the incentive structure of government more profoundly than most 
individual pardons because they would operate on people before they act. The ordinary 
criminal law deters officials by creating personal consequences for unlawful conduct. A staff-
pardon expectation weakens that deterrence. It tells aides that if they act aggressively for the 
president, federal punishment may later be removed. The effect is not limited to those 
eventually pardoned. It influences everyone who believes pardon protection might exist. 

Government officials make decisions under pressure. They may be asked to stretch statutory 
authority, pressure agencies, ignore procedural rules, withhold information, target opponents, 
approve questionable contracts, use law enforcement aggressively, manipulate records, 
obstruct oversight, or implement policies of doubtful legality. In such moments, personal legal 
risk matters. It gives officials a reason to pause. It encourages them to seek written opinions. It 
strengthens the hand of lawyers who say no. It empowers officials to resist unlawful orders. If a 
pardon is expected, that pause may shorten. 

The incentive change begins with risk discounting. An aide who faces possible federal exposure 
normally weighs career, reputation, prosecution, legal fees, imprisonment, and family 
consequences. If he believes the president may pardon him, the federal criminal component 
becomes less decisive. Other risks remain, but the largest fear may be reduced. The aide may 
then choose loyalty over caution. The law becomes less of a wall and more of a cost to be 
managed. 

The second change is loyalty premium. A staff pardon would likely be granted to those who 
remain aligned with the president, not those who defect, testify, expose wrongdoing, or publicly 
criticize him. This creates a perverse incentive. The more an aide cooperates with oversight, the 
less likely he may be to receive protective clemency from the leader. The more he stays loyal, 
the more likely protection may appear. The pardon power rewards silence and obedience even 
without an explicit bargain. 
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The third change is documentation behavior. Responsible officials document legal concerns. 
They create records showing what advice was given, what objections were raised, and what 
decisions were made. In a staff-pardon environment, aides may avoid creating records that 
could embarrass the president or disqualify them from his favor. They may prefer oral 
instructions, vague memos, disappearing messages, or deniable communications. Future 
accountability becomes harder because the record is shaped by pardon expectations. 

The fourth change is internal legal culture. White House Counsel, agency general counsels, 
Inspectors General, and career lawyers depend on the willingness of political officials to respect 
legal advice. If aides believe the president can pardon them, legal advice loses force. Lawyers 
can still warn that conduct is unlawful, but the practical answer becomes: the president will 
protect us. The staff-pardon theory therefore weakens the internal rule-of-law architecture of 
the executive branch. 

The fifth change is recruitment. A president who signals pardon protection may attract a 
different kind of aide. Cautious institutionalists may leave or refuse to serve. Risk-tolerant 
loyalists may enter. People willing to test boundaries may see opportunity. The administration’s 
personnel profile shifts toward those comfortable with personalist protection. Over time, the 
staff becomes more loyal, more aggressive, and less restrained by conventional legal norms. 

The sixth change is supervision. Senior officials may use pardon expectations to secure 
compliance from subordinates. They may say, implicitly or explicitly, that the president will take 
care of those who take care of him. This creates a chain of anticipated clemency. Lower-level 
staff may not have direct access to the president, but they may believe protection flows through 
the hierarchy. Obedience becomes bound to hope. 

The seventh change is oversight resistance. Congressional subpoenas, Inspector General 
investigations, special counsel inquiries, and internal reviews depend partly on the fear of legal 
consequences. If staff believe future pardons will cover federal exposure, they may resist longer, 
litigate more aggressively, withhold more, or coordinate stories more confidently. They may 
calculate that delay itself is victory if the president remains in office long enough to pardon 
them. 

The eighth change is successor deterrence. Future administrations may hesitate to investigate if 
they know pardons are likely to have covered key actors. The incoming legal order inherits a 
damaged evidentiary landscape. Potential witnesses may be less vulnerable. Documents may be 
incomplete. The public may be polarized. State law may remain, but federal leverage may be 
diminished. Staff pardons can therefore weaken accountability across administrations. 

The ninth change is policy extremity. If aides believe they are protected, they may implement 
more extreme policies. This matters in areas where executive power touches vulnerable 
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populations: immigration raids, detention conditions, military deployments, surveillance, 
domestic law enforcement, regulatory retaliation, emergency powers, protest response, and use 
of classified information. Personal liability is one restraint against abuse. Pardon expectations 
reduce that restraint. 

The tenth change is moral injury to public service. Many officials serve because they believe 
government has rules, procedures, and duties larger than any president. A staff-pardon culture 
teaches the opposite. It tells them that public service is partisan warfare, that legal exposure is 
expected, and that protection comes from the leader. This demoralizes lawful officials and 
elevates loyal operatives. The executive branch becomes less a constitutional institution and 
more a campaign apparatus with statutory powers. 

Staff pardons also create unequal risk within the bureaucracy. Political appointees close to the 
president may expect protection. Career civil servants may not. Lower-level employees may be 
ordered to carry out risky directives without assurance of clemency. Contractors, local officials, 
or cooperating private actors may be exposed differently. The president’s inner circle may be 
shielded while peripheral actors bear consequences. This deepens hierarchy inside government 
and encourages everyone to seek proximity to protection. 

The incentive structure also extends beyond criminal law. A pardon does not cover 
impeachment, state crimes, civil liability, professional discipline, or reputational damage. Yet 
federal criminal exposure is often the central fear. Removing it can still transform behavior. 
People do not make decisions by reading constitutional treatises. They respond to perceived 
risk. If they perceive the president as capable and willing to pardon them, the legal fine print 
may matter less than the emotional assurance. 

This is why staff pardons would be so damaging even if never fully tested in court. Their greatest 
effect may occur before issuance. They create anticipatory obedience. They make aides more 
willing to cross lines. They make lawyers’ warnings easier to ignore. They make congressional 
oversight easier to resist. They make loyalty more rational than legality. The pardon power 
becomes part of the management structure of the executive branch. 

A healthy government wants the opposite incentive. It wants staff to know that unlawful orders 
must be resisted, that personal liability is real, that documentary records matter, that legal 
advice matters, and that loyalty to the president is subordinate to the Constitution. Staff 
pardons reverse that order. They tell the aide: first serve the leader, then trust the leader’s 
mercy. That is not republican administration. It is personal rule. 

8.4 The Bureaucratic Consequence: Obedience Before Legality 

The deepest consequence of staff-pardon politics is bureaucratic obedience before legality. 
Bureaucracies are not machines. They are human systems filled with people who interpret 
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instructions, decide how far to push, determine what to document, choose whether to object, 
and weigh personal risk. Law restrains bureaucracy not only through courts and statutes but 
through the expectations inside officials’ minds. A staff-pardon culture rewrites those 
expectations. 

In a lawful bureaucracy, an official who receives a questionable order asks: Is this legal? Who 
has authority? What does counsel say? Is there a written basis? Will this survive oversight? 
What are my duties? In a pardon-protected bureaucracy, the questions may change: Does the 
president want this? Will loyalty be rewarded? Will refusal be punished? Will I be protected 
later? Do others believe the president will pardon us? The center of gravity moves from legality 
to obedience. 

This shift is subtle at first. Officials do not announce that they are abandoning law. They 
reinterpret law through loyalty. They seek aggressive legal theories. They rely on friendly 
counsel. They avoid contrary advice. They frame objections as disloyalty. They describe 
oversight as enemy action. They treat statutes as obstacles to be navigated rather than 
commands to be obeyed. The possible pardon waits in the background as reassurance that if 
the navigation fails, protection may come. 

Obedience before legality is especially dangerous because bureaucratic power is often exercised 
far from public view. Immigration officers, intelligence officials, prosecutors, regulators, 
contracting officers, military planners, communications staff, and agency heads can all affect 
lives before courts intervene. If those actors internalize loyalty protection, abuse can occur 
quickly and quietly. By the time accountability begins, the harm may already be done. 

The executive branch contains internal brakes: career lawyers, Inspectors General, ethics 
officials, professional norms, whistleblower protections, records requirements, appropriations 
rules, and Senate-confirmed leadership. But these brakes depend on cooperation. A president 
who signals staff protection can weaken them. Appointees may bypass career officials. Lawyers 
may be sidelined. Inspectors General may be attacked. Whistleblowers may be portrayed as 
enemies. Records may be controlled. The bureaucracy learns that legality is subordinate to the 
leader’s will. 

Staff pardons would also encourage selective obedience. Officials may obey orders that benefit 
the president personally or politically because those are the orders most likely to earn 
protection. They may be more cautious in ordinary matters but more aggressive in factional 
matters. This distorts the purpose of public administration. The state becomes most reckless 
where neutrality is most required: elections, law enforcement, political investigations, public 
communications, emergency powers, and treatment of opponents. 
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The obedience effect also reaches future administrations. Once officials see that one president 
protects loyal aides, they may expect others to do the same. A new norm develops: 
controversial administrations end with protective clemency. Staff service becomes legally 
hazardous but politically insured. Each side justifies its own staff pardons by citing fear of the 
other side’s prosecutions. Over time, the bureaucracy becomes less law-bound and more 
faction-bound. 

This creates a cycle. Presidents push boundaries. Staff comply. Successors investigate. Outgoing 
presidents pardon. The next administration expects retaliation and becomes more secretive, 
more loyalist, and more pardon-oriented. Each round weakens the neutral administrative state. 
Eventually, law is no longer the stable medium of governance. It becomes a weapon used by 
whoever wins, then blunted by pardons when they leave. 

The professional identity of civil servants suffers in such a system. Career officials may decide 
that legal integrity is futile if political appointees can act unlawfully and receive clemency. Some 
may resign. Some may withdraw into minimal compliance. Some may leak. Some may become 
cynical. The government loses institutional memory and moral seriousness. The most principled 
people leave; the most obedient remain. That is how republics hollow out from within. 

Staff-pardon politics also undermines the oath. Federal officials swear loyalty to the 
Constitution, not to a person. The oath is supposed to create a vertical relationship between the 
official and the constitutional order. A pardon promise creates a rival vertical relationship 
between the official and the president. The official becomes dependent on the president for 
protection. The oath says Constitution first. The pardon culture says leader first. In moments of 
crisis, that conflict matters. 

The danger is not hypothetical. Every administration faces temptations: conceal mistakes, 
punish enemies, reward friends, pressure agencies, evade oversight, manipulate information, 
and stretch legal authority. The difference between a constitutional administration and a 
personalist one is not the absence of temptation. It is the presence of restraint. Staff pardons 
weaken restraint at the point where temptation becomes action. 

The “within 200 feet” theory therefore describes a radius of obedience. Those near the Oval 
Office may be expected to act boldly because they may be protected. The closer one is to 
presidential will, the more one may feel covered by presidential grace. This reverses the moral 
architecture of public service. Proximity should create duty. Instead, it creates immunity. 

A republic cannot depend on every aide becoming a hero. It needs ordinary incentives to 
support lawful behavior. Officials should not have to choose between career survival and legal 
duty. They should know that unlawful orders expose them personally and that no president can 
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casually erase the consequences of betraying public trust. When staff pardons enter the 
conversation, that knowledge weakens. 

The final bureaucratic consequence is normalization of pre-forgiveness. In ordinary morality, 
forgiveness follows acknowledgment. In staff-pardon politics, forgiveness is anticipated before 
facts are known. This is pre-forgiveness: the leader signals that whatever his people may later 
be accused of doing, he may absolve them because they are his people. Pre-forgiveness is more 
dangerous than pardon after judgment because it authorizes risk in advance. It tells staff that 
wrongdoing, if done for the right leader, may be temporary. 

The constitutional order depends on the opposite principle: no person is above the law, and no 
official may place loyalty above legality. Staff pardons attack that principle from inside the 
executive branch. They do not need to abolish courts or repeal statutes. They merely teach 
officials that the president’s mercy may be stronger than the law’s threat. Once that lesson is 
learned, obedience begins to precede legality. 

That is why the staff-pardon theory may be the most institutionally dangerous form of modern 
clemency. Family pardons corrupt the boundary between household and state. Donor pardons 
corrupt the boundary between money and justice. Election-law pardons corrupt the boundary 
between political contest and lawful transfer of power. Staff pardons corrupt the daily operation 
of government itself. They reach into the bureaucracy and change what people think they can 
do. 

The pardon power was designed to temper justice after law acted too harshly. Staff-pardon 
politics uses the same power to soften law before officials decide whether to obey it. That is not 
mercy. It is an administrative technology of impunity. A president who teaches aides to expect 
protection does not merely forgive past acts. He governs through the promise of future 
absolution. In that promise, the republic begins to lose the bureaucracy to the court. 

 

9. Trump Himself: Self-Pardon, Successor Pardon, and Constitutional Escape Routes 

The most dramatic pardon question is whether Donald Trump could pardon himself. The more 
important constitutional question is broader: how might a president use the pardon power, 
succession mechanisms, allies, timing, and network clemency to protect himself from federal 
criminal accountability? A self-pardon is only the most visible escape route. It is also the least 
certain legally. The greater danger may be indirect self-protection: pardoning witnesses, aides, 
lawyers, family members, donors, appointees, and political instruments whose exposure could 
reveal or strengthen a case against the president himself. 
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Trump himself occupies a unique position in the modern pardon debate because he is not 
merely the grantor of clemency. He is also the possible ultimate beneficiary of clemency politics. 
The presidency gives him the pardon pen. His personal legal history, political movement, family 
network, donor ecosystem, appointee structure, and election-related controversies create the 
environment in which that pen could be used defensively. The Constitution gives the president 
power to pardon offenses against the United States, except in cases of impeachment. It does 
not provide an explicit procedure for evaluating presidential self-interest in the use of that 
power. 

The self-pardon question exposes the deepest contradiction in Article II clemency. The 
president’s pardon power is broad, but the basic principle of law is that no one should be judge 
in his own case. A self-pardon would force those principles into collision. If allowed, it would 
mean the president may commit or be accused of federal crimes and then extinguish his own 
criminal liability before leaving office. If disallowed, the pardon power has an implied limit not 
written expressly into the clause. Either position carries constitutional difficulty. 

The Department of Justice’s 1974 Office of Legal Counsel view concluded that a president 
cannot pardon himself. That view rested on the fundamental principle that no person may be 
judge in his own case. Yet the Supreme Court has never finally decided the question. The 
absence of judicial precedent matters because a president determined to test the boundary 
could issue a self-pardon and force later courts to decide its validity only if prosecutors 
challenged it. The act would create a constitutional crisis at the point of prosecution, not 
necessarily at the point of issuance. 

Trump’s situation makes the question more urgent because a second-term president 
approaching departure from office would have diminishing electoral accountability. A twice-
elected president cannot be elected president again under the Twenty-Second Amendment. 
Therefore, if such a president were leaving office, the normal fear of voter punishment would 
be weak or absent. Congress could still impeach, but impeachment near the end of a term is 
politically and temporally difficult. The president’s incentive to use final-stage clemency would 
be at its peak precisely when political accountability would be at its lowest. 

A self-pardon, however, may be less practical than indirect protection. It would be legally 
contested, historically infamous, and politically explosive. It might be treated by courts as 
invalid. It might not cover state crimes. It would not eliminate civil liability, congressional 
investigation, impeachment consequences, or historical judgment. It would also look like a 
confession of fear, even if not a formal admission of guilt. For that reason, a president seeking 
self-protection may prefer successor pardon, temporary transfer, resignation, or network 
pardons. 
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A successor pardon is the Ford-Nixon model adapted to modern factional politics. The president 
leaves office and a successor grants a broad pardon for federal offenses committed or possibly 
committed during a defined period. This has a clear historical precedent in Ford’s pardon of 
Nixon, though the political context would differ sharply depending on the circumstances. A 
successor pardon avoids the formal self-judging problem because another president signs the 
document. But if the successor is politically allied, personally loyal, or part of a planned 
arrangement, the public may see the act as a laundering of self-pardon through another hand. 

A temporary transfer scenario is more exotic but constitutionally discussed. Under the Twenty-
Fifth Amendment, a president can declare himself temporarily unable to discharge the powers 
and duties of the office, making the vice president acting president. In theory, the acting 
president could pardon the president, after which the president could resume office or resign. 
This route was identified in the 1974 OLC memorandum as a possible mechanism. It would 
avoid the literal self-pardon problem while preserving the practical effect. Yet it would be 
politically explosive because temporary incapacity would be used not for genuine inability, but 
as a clemency device. 

A resignation-pardon bargain is another possibility. A president could resign before the end of a 
term, allowing the vice president to become president and issue a pardon. This is structurally 
similar to the Nixon-Ford sequence, though Ford denied any corrupt bargain. In a modern 
personalist movement, such a scenario would raise immediate questions about whether 
resignation was traded for immunity. It would also test whether the public still distinguishes 
national healing from elite self-protection. 

A network-pardon strategy may be the most effective escape route because it does not require 
pardoning Trump himself. If the central legal risk depends on witnesses, documents, aides, 
lawyers, donors, appointees, campaign figures, and family members, pardoning those actors can 
weaken the case against the president. It can remove federal leverage, reward silence, reduce 
cooperation incentives, and preserve contested narratives. The president remains formally 
unpardoned, but the evidentiary ecosystem around him is altered. This is the modern form of 
pardoning “his own instruments.” 

Trump himself therefore must be analyzed not only as a possible self-pardon candidate, but as 
the center of a pardon field. The field includes the people who know facts, the people who 
carried out instructions, the people who financed efforts, the people who shaped legal theories, 
the people who handled documents, the people who spoke publicly, the people who served in 
office, and the people whose prosecution could expose the president’s own intent or conduct. A 
pardon strategy can protect the center by protecting the perimeter. 
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This section examines four escape routes: direct self-pardon, successor or temporary-transfer 
pardon, indirect network pardon, and the difference between legal immunity and historical 
accountability. The key claim is that a republic should not focus so narrowly on the theatrical 
question of self-pardon that it misses the more realistic danger of indirect self-protection. A 
president may not need to pardon himself if he can pardon everyone whose testimony would 
make accountability possible. 

9.1 The 1974 Office of Legal Counsel View Against Self-Pardon 

The 1974 Office of Legal Counsel view against self-pardon is the most important executive-
branch statement on the question. Written during the final crisis of the Nixon presidency, it 
concluded that a president could not pardon himself because no one may be a judge in his own 
case. The opinion is short, but its principle is deep. A self-pardon would allow the same person 
to exercise sovereign mercy and receive that mercy. It would collapse grantor and beneficiary 
into one body. The president would not merely be above prosecution while in office; he would 
possess the power to erase his own federal criminal exposure. 

The argument against self-pardon begins with the nature of a pardon. A pardon is traditionally 
an act by one authority forgiving another person’s offense. It presupposes a distinction between 
the source of mercy and the recipient of mercy. Even when a sovereign grants clemency broadly, 
the sovereign does not pardon himself. The American Constitution translated royal mercy into 
republican executive power, but it did not make the president a personal sovereign. A self-
pardon would revive the monarchical idea in its most dangerous form: the ruler as the source of 
his own absolution. 

The “judge in his own case” principle is foundational because law requires impartiality. Judges 
recuse from cases involving personal interests. Prosecutors avoid conflicts. Jurors are screened 
for bias. Public officials are expected to separate personal benefit from public duty. A self-
pardon violates that principle absolutely. The president would decide the legal consequences of 
his own alleged wrongdoing. The conflict is not incidental. It is total. 

A self-pardon would also defeat the purpose of constitutional accountability. The president is 
given vast powers because the office must govern. But those powers are not supposed to make 
the president criminally unaccountable forever. Impeachment addresses office. Criminal 
prosecution addresses offenses. A self-pardon would allow the president to use an office power 
to neutralize later criminal accountability for his own federal crimes. That would create a 
loophole large enough to swallow the principle that the president is subject to law. 

Supporters of self-pardon theories may argue from text. The pardon clause does not expressly 
say “except the president himself.” It says the president may grant pardons for offenses against 
the United States, except in cases of impeachment. If the framers wanted to exclude self-
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pardons, they could have said so. Under this view, the broad text controls, and political 
remedies such as impeachment remain available for abuse. The self-pardon might be valid even 
if the act itself is impeachable. 

That textual argument is serious but incomplete. Constitutional text is not read in isolation from 
structure, history, and background legal principles. The Constitution also does not expressly say 
the president may not preside over his own impeachment trial, serve simultaneously as chief 
justice, or sell pardons for cash. Some prohibitions arise from the structure of republican 
government. The no-self-judging principle is one of them. A self-pardon would be so contrary to 
the idea of law that the silence of the text should not be treated as permission. 

The impeachment exception also cuts against self-pardon logic. The clause says pardons cannot 
operate in cases of impeachment. That exception preserves a political remedy, but it does not 
fully answer the criminal problem. A president could commit federal crimes, self-pardon, and 
then resign before impeachment or rely on partisan protection against conviction. If self-
pardons are allowed, impeachment becomes the only meaningful check, and impeachment may 
fail for political reasons. The president’s criminal accountability would then depend almost 
entirely on Congress. 

The 1974 OLC opinion’s alternative route is revealing. It stated that the president could 
temporarily transfer power under the Twenty-Fifth Amendment, allowing the vice president as 
acting president to pardon him. This suggestion implicitly confirms the no-self-pardon principle. 
If a president could pardon himself directly, temporary transfer would be unnecessary. The 
workaround exists because self-pardon is understood to violate a basic legal norm. 

Yet the OLC view is not binding on courts in the way a Supreme Court decision would be. It is an 
executive-branch legal opinion. A future president could reject it or seek a new opinion. A self-
pardon could be issued, and its validity would become a question only if federal prosecutors 
later charged the former president and the former president raised the pardon as a defense. 
Courts would then confront an unprecedented constitutional issue under maximum political 
pressure. The uncertainty itself could be used strategically. 

Trump’s relevance lies in willingness to test norms. A president who values shock, litigation, 
delay, and political mobilization might issue a self-pardon even knowing it could be challenged. 
The act could serve several purposes. It could create legal delay. It could rally supporters around 
the claim that prosecutions are lawfare. It could force courts into a politically explosive posture. 
It could preserve an argument for dismissal. Even if ultimately invalidated, the self-pardon could 
become a weapon in the broader struggle over legitimacy. 

The legal weakness of self-pardon may therefore not prevent its political use. Many 
constitutional crises arise not because the law clearly permits an act, but because a president 
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acts first and forces the system to respond. A self-pardon would be the ultimate example. It 
would assert immunity and dare prosecutors, courts, Congress, and the public to undo it. The 
damage would occur immediately, even if courts later rejected it. 

The 1974 OLC view remains the strongest formal barrier against self-pardon. It expresses the 
correct republican principle: no president may be the dispenser of mercy to himself. But the 
absence of judicial precedent means the barrier is not fully tested. In a stable constitutional 
culture, that might be enough. In a personalist political environment, uncertainty becomes 
opportunity. A president willing to test the boundary can turn the unresolved question itself 
into an escape route. 

9.2 The Untested Supreme Court Question 

The Supreme Court has never decided whether a president may pardon himself. That absence 
of precedent is central to the danger. Constitutional systems depend not only on rules but on 
settled expectations. Where expectations are unsettled, a determined president can exploit 
ambiguity. The self-pardon question remains one of the most consequential untested 
boundaries in American law. 

If a self-pardon were issued, the Supreme Court might eventually confront it in a criminal case. 
The issue would likely arise after the president left office and federal prosecutors attempted to 
bring charges for conduct allegedly covered by the self-pardon. The former president would 
move to dismiss, citing the pardon. Prosecutors would argue that the pardon was invalid. Lower 
courts would rule. Appeals would follow. The Supreme Court might then be asked to decide 
whether Article II permits self-clemency. 

The Court would face competing interpretive pressures. Textualists might focus on the absence 
of an explicit self-pardon exception. Structuralists would emphasize that self-pardon violates the 
separation of powers and the principle of accountable executive authority. Originalists would 
examine English practice, founding debates, background legal principles, and the framers’ 
concern about corrupt pardons. Pragmatists would consider the consequences of allowing a 
president to erase his own federal crimes. No method leads effortlessly to one answer, but the 
structural and republican arguments against self-pardon are powerful. 

The Court would also have to consider the impeachment exception. If self-pardons are valid, 
could a president commit federal crimes, self-pardon, and avoid criminal liability if Congress fails 
to impeach and convict? The answer would appear to be yes. That would make impeachment 
the only constitutional remedy for presidential crime committed while in office, at least 
federally. Such a result would be especially troubling because impeachment is political and may 
fail despite strong evidence. The Court would have to decide whether the Constitution creates 
that gap. 
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The timing of judicial review would matter. A self-pardon issued in the final days of a presidency 
might not be tested for months or years. During that time, the president and supporters could 
treat it as valid. The delay itself would shape public understanding. If prosecutors hesitate 
because of uncertainty, the self-pardon achieves partial success without judicial approval. If 
prosecutors proceed, the former president can frame the case as an attack on constitutional 
authority. Either way, the legal ambiguity becomes political capital. 

The Court’s institutional position would be difficult. Upholding a self-pardon would be seen by 
many as placing the president above law. Striking it down would be seen by supporters as 
judicial nullification of an Article II power. In a polarized country, either decision would be 
attacked. The Court would not merely interpret text; it would decide whether the president can 
be his own source of criminal mercy. Few questions could be more explosive. 

The Court might try to avoid the issue through procedural routes. It might decide that the 
charged conduct was not covered by the pardon, that the prosecution involved state rather 
than federal crimes, or that other doctrines resolve the case. But a clearly drafted self-pardon 
covering federal offenses would force the merits eventually. Avoidance would become harder if 
the former president’s defense depended directly on the document. 

The absence of precedent also affects presidential calculation. If the Court had already declared 
self-pardons invalid, a president might be deterred. If the Court had declared them valid, 
presidents would know the rule. But uncertainty allows strategic risk-taking. A president may 
reason that issuing the self-pardon costs little: if upheld, it succeeds; if struck down, the 
prosecution would have occurred anyway; meanwhile, delay and political mobilization are 
gained. The unresolved legal question therefore encourages boundary testing. 

This is especially true for a president whose political brand includes conflict with institutions. A 
self-pardon battle could be framed as the ultimate fight against the establishment. Prosecutors, 
judges, and critics would become participants in a narrative of persecution. The legal question 
would be absorbed into movement identity. Supporters might not care whether the self-pardon 
fits legal tradition. They might care that their leader claimed the power and dared the system to 
stop him. 

The Supreme Court’s modern doctrine on presidential power would also shape the debate. The 
Court has recognized broad presidential authority in some contexts and limits in others. It has 
treated the pardon power as expansive, but self-pardon presents a different category because 
the beneficiary is the president. Cases about pardoning others do not necessarily answer 
whether self-clemency is possible. The Court would need to decide whether the nature of the 
beneficiary changes the constitutional analysis. 
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A decision rejecting self-pardon would preserve the principle that the president is not above 
law. But it would not solve indirect self-protection. The president could still pardon aides, 
witnesses, family members, and allies. He could still seek a successor pardon. He could still use 
political power to discourage prosecution. He could still rely on state-federal limits, statutes of 
limitation, evidentiary difficulties, executive privilege claims, and political pressure. Therefore, 
even a strong Supreme Court rejection of self-pardon would address only one escape route. 

A decision upholding self-pardon would be far more destabilizing. It would create a 
constitutional incentive for presidents to commit federal crimes late in office and pardon 
themselves before leaving. Impeachment would remain, but political realities could make it 
ineffective. The president’s criminal accountability would become optional unless Congress 
acted. That outcome would contradict the basic republican premise that public office is a trust, 
not a license. 

The untested Supreme Court question therefore hangs over the pardon debate like a loaded 
device. It may never be used. It may be used only once. But its existence changes the 
psychology of presidential power. A president who believes he might self-pardon may behave 
differently from one who knows he cannot. Advisers who believe the president may self-pardon 
may make different calculations about loyalty and exposure. Opponents who fear self-pardon 
may accelerate investigations or impeachment efforts. The unresolved question distorts the 
entire accountability field. 

The republic would benefit from clarity, but clarity may come only through crisis. That is the 
tragedy of the self-pardon issue. The most important constitutional boundaries are sometimes 
defined only when someone violates them. Until then, the system depends on restraint. If 
restraint fails, the Court may become the last institutional actor asked to decide whether the 
president may forgive himself. By then, the political damage may already be done. 

9.3 Temporary Transfer, Resignation, or Successor Pardon Scenarios 

If direct self-pardon is legally uncertain, indirect routes become more attractive. The most 
discussed alternatives are temporary transfer of power, resignation followed by successor 
pardon, and ordinary successor pardon after the president completes his term. These routes 
avoid the formal problem of self-judgment because another person signs the pardon. But they 
raise their own constitutional and moral problems. They may convert the vice presidency or 
succession process into a mechanism for presidential immunity. 

The temporary-transfer scenario uses the Twenty-Fifth Amendment. A president declares 
himself temporarily unable to discharge the powers and duties of the office. The vice president 
becomes acting president. The acting president issues a pardon to the president. The president 
then resumes office or resigns. The 1974 OLC opinion identified this as a theoretical possibility. 
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Its legal appeal is that the pardon would be issued by a different constitutional officer. Its moral 
danger is that the temporary incapacity mechanism would be used for strategic self-protection 
rather than genuine inability. 

This would be a profound misuse of constitutional design. The Twenty-Fifth Amendment exists 
to handle incapacity, not to launder self-pardons. If used as a clemency device, it would turn a 
continuity-of-government mechanism into an immunity machine. The public would see the 
maneuver clearly. The president would step aside briefly, receive mercy from his own vice 
president, and return. The formal documents might satisfy some textual requirements, but the 
transaction would look like self-pardon by choreography. 

The political viability of this route depends on the vice president. A loyal vice president might 
comply. A cautious vice president might refuse. The refusal itself could create a crisis. If the 
president publicly or privately sought such a pardon, the vice president would face a choice 
between loyalty and constitutional integrity. The request would reveal the personalist character 
of the administration: the vice president becomes not merely successor but potential absolver. 

A resignation-pardon scenario is more familiar because it resembles the Nixon-Ford sequence. 
The president resigns. The vice president becomes president. The new president issues a 
pardon. The formal self-pardon problem disappears because the former president is now a 
private citizen pardoned by the sitting president. The constitutional power is clearer. The 
legitimacy depends on whether the pardon is understood as national healing or as part of an 
implicit bargain. 

A resignation-pardon arrangement would be especially controversial if the departing president 
chose the vice president partly for loyalty or negotiated protection. Even without proof of a 
bargain, the appearance would be severe. Citizens would suspect that the presidency had been 
traded for immunity. The successor would begin office under a cloud. The former president 
would claim vindication or persecution. The nation would inherit closure without adjudication. 

A successor pardon after a full term is another route. The outgoing president does not self-
pardon. He completes the term. A friendly successor wins the next election and later grants a 
broad pardon. This avoids both self-pardon and resignation maneuver. It also depends on 
political continuity. If the same movement retains power through a successor, the successor 
may frame the pardon as reconciliation, correction of lawfare, or protection of a predecessor 
unfairly targeted by enemies. Critics would see factional immunity across administrations. 

This route may be the most politically sustainable because it can be delayed and normalized. 
The successor can claim independence. Time can pass. Supporters can build the narrative that 
the former president has suffered enough. Legal proceedings can be described as divisive. The 
pardon can be framed as national healing. The Ford-Nixon precedent can be invoked. Yet if the 
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successor owes office to the former president’s movement, the conflict remains. The pardon 
may be less self-judging formally, but still factional in substance. 

Another possibility is a pardon by an acting president during a temporary absence not formally 
tied to incapacity rhetoric. The Constitution’s succession mechanisms are not designed for 
clemency games, but political actors may search for lawful-looking pathways. Any such 
maneuver would provoke a debate over whether constitutional forms are being used for 
unconstitutional purposes. The problem is that the pardon power, once validly exercised by the 
person holding presidential authority, is difficult to reverse. The system may condemn the 
maneuver without undoing its effect. 

These scenarios show that the self-pardon problem cannot be solved only by saying the 
president cannot pardon himself. The president may still obtain equivalent protection through 
another officer. The deeper issue is conflict of interest and factional loyalty. A vice president or 
successor who pardons the president may be acting legally, but if the act is part of a loyalty 
arrangement, the republic still suffers. The Constitution can prevent literal self-clemency more 
easily than it can prevent loyalist clemency. 

A successor pardon also affects incentives before it occurs. If a president believes his vice 
president or movement successor will protect him, he may feel less constrained while in office. 
Aides may also feel safer, expecting both personal and leader protection. The pardon power 
becomes part of succession politics. Choosing a loyal vice president becomes not only a 
campaign decision but a legal-risk decision. The line of succession becomes an insurance 
structure. 

This is dangerous because the vice presidency is already politically dependent on the president. 
Vice presidents are selected for electoral, ideological, personal, or loyalty reasons. If the vice 
president is expected to provide future clemency, the office’s independence is compromised. 
The vice president becomes the president’s possible pardon agent. In a constitutional crisis, that 
dependency may matter more than formal law. 

A resignation-pardon bargain would also damage the public meaning of resignation. Resignation 
should be an act of accountability or transition. If tied to pardon, it becomes an exchange. The 
president gives up office in return for immunity. The successor receives power and grants mercy. 
Even if national peace is invoked, the bargain teaches that the highest officials negotiate 
consequences unavailable to ordinary citizens. It makes the presidency look like a private asset 
transferable with legal benefits attached. 

The Ford-Nixon example remains ambiguous because many believe Ford acted to heal the 
country, while others believe the pardon entrenched elite impunity. A Trump successor pardon 
would likely be even more polarizing because modern media and party identity are more 
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fragmented. Half the country might see rescue from lawfare. Half might see the final proof that 
presidents are above law. The pardon would not settle the crisis. It might freeze it. 

These escape routes also do nothing about state crimes, civil liability, impeachment 
consequences, or historical judgment. A federal pardon from a successor cannot erase state 
prosecutions. It cannot prevent congressional investigation. It cannot erase documents, 
memories, or public evidence. But it can remove federal criminal liability, and that may be the 
central battlefield. Federal prosecution often carries the greatest symbolic and practical weight. 
Losing that avenue matters. 

Temporary transfer, resignation, and successor pardon scenarios therefore reveal a hard truth: 
the Constitution contains multiple paths by which presidential criminal accountability can be 
weakened without a direct self-pardon. Some may be lawful. Some may be arguable. All would 
be politically explosive if used for self-protection. The deeper question is not merely who signs 
the pardon. It is whether the pardon serves the United States or serves the president’s escape 
from the United States’ law. 

A republic must judge these maneuvers by substance as well as form. If a president arranges for 
another officer to pardon him, the formal self-pardon problem may be avoided, but the 
republican problem remains. Public power has been used to protect the person who held public 
power. The mechanism changes. The danger does not. 

9.4 The Difference Between Legal Immunity and Historical Accountability 

Even the broadest pardon cannot erase everything. It may extinguish federal criminal liability for 
covered offenses, but it cannot make the public forget. It cannot change the facts. It cannot 
erase state law, civil suits, congressional records, archives, testimony, investigative reports, 
journalism, scholarship, or moral judgment. Legal immunity and historical accountability are 
different forms of consequence. A president may escape one while facing the other. 

This distinction is important because pardon politics often confuses legal closure with 
innocence. A pardon does not necessarily prove that the recipient did nothing wrong. 
Historically, pardons have been granted to the guilty, the possibly guilty, the overpunished, the 
innocent, the rehabilitated, the politically useful, and the politically protected. The legal effect is 
forgiveness or relief from punishment, not a definitive factual verdict. A president who receives 
or arranges clemency may claim vindication, but the claim is political, not automatic. 

Historical accountability operates through evidence, interpretation, and memory. It asks what 
happened, who acted, who benefited, who warned, who resisted, who lied, who enabled, and 
who was harmed. It does not depend entirely on criminal conviction. Many grave abuses of 
power are never fully prosecuted. Some are exposed through hearings, archives, memoirs, 
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leaks, civil litigation, inspector general reports, journalism, and later scholarship. A pardon may 
block a trial, but it cannot permanently prevent inquiry if records and witnesses survive. 

That is why network pardons are so dangerous. They threaten not only legal punishment but 
the production of historical knowledge. Trials generate records. Plea agreements generate 
statements of fact. Cooperation agreements generate testimony. Sentencing hearings generate 
judicial findings. If pardons prevent these processes, historical accountability becomes harder. 
The truth must be reconstructed through less coercive means. A legal shield becomes a memory 
shield. 

Still, the shield is incomplete. Pardoned individuals may lose Fifth Amendment protection 
against federal prosecution for covered offenses, though state exposure or other legal risks may 
remain. In theory, they can be compelled to testify about pardoned federal conduct because 
they no longer face federal criminal liability for that conduct. If they lie afterward, they can face 
new perjury charges. This means pardons can sometimes increase testimonial obligations. But 
in practice, the dynamics are complicated. State exposure, memory claims, privilege disputes, 
political loyalty, and litigation can still obstruct truth. 

Historical accountability also includes moral classification. A self-pardon, successor pardon, or 
network pardon may be legally effective while becoming an indelible mark of disgrace. The act 
itself may become evidence of fear, conflict of interest, or contempt for accountability. A 
president may avoid prison yet secure a darker historical reputation. In that sense, pardon can 
protect liberty while damaging legacy. Some leaders may care deeply about legacy. Others may 
care only about movement loyalty or immediate survival. The strength of historical 
accountability depends on whether history still matters to the political culture. 

Trump’s case tests that assumption. His political identity often treats institutional condemnation 
as proof of persecution. Legal defeat can be recoded as martyrdom. Media criticism can be 
recoded as enemy attack. Impeachment can be recoded as partisan honor. A pardon, even one 
that critics interpret as self-protection, could be recoded by supporters as proof that the lawfare 
campaign failed. Historical accountability would then be divided. One history would describe 
impunity. Another would describe vindication. The national memory would fracture. 

This fracture matters because accountability requires a public capable of recognizing 
wrongdoing across factional lines. If each side writes its own history, legal immunity becomes 
more powerful. The pardoned leader does not need universal vindication. He needs enough 
followers to sustain his narrative. The republic may retain records, but records do not interpret 
themselves. They must be received by a public willing to care. 

Civil accountability may fill some gaps. Lawsuits, damages actions, defamation cases, business 
disputes, and administrative proceedings can continue despite federal pardons, depending on 
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the claims. Civil discovery can reveal facts. Depositions can force testimony. Documents can 
surface. Financial consequences may remain. But civil litigation is uneven. It depends on 
plaintiffs with standing, resources, jurisdiction, and perseverance. It cannot substitute fully for 
criminal accountability in cases involving public power. 

State prosecutions also remain outside federal pardon power. This is a crucial limit. A president 
may protect himself or others from federal charges, but not from state crimes. If conduct falls 
within state law, state prosecutors may proceed. That is one reason state election, business, tax, 
fraud, and records cases matter in presidential accountability. Federal clemency cannot erase 
the separate sovereignty of states. Yet state prosecutions can be attacked politically as partisan, 
local, or retaliatory. The legal limit remains, but the narrative battle continues. 

Congressional investigation remains another form of accountability. Congress can hold hearings, 
subpoena witnesses, issue reports, and legislate reforms. But Congress is political. If controlled 
by the president’s party, it may suppress inquiry. If controlled by the opposition, its findings may 
be dismissed as partisan. Congressional accountability is essential but unstable. It depends on 
institutional seriousness that modern factional politics often undermines. 

Archival and scholarly accountability may be the longest-lasting. Presidential records, court 
documents, investigative files, communications, memoirs, and later disclosures can reshape 
public understanding over decades. Some events become clearer only after immediate passions 
fade. But delayed truth has limited practical force. It may educate future generations, but it may 
not punish living actors. A pardon can therefore trade immediate legal accountability for 
eventual historical debate. That is often a favorable exchange for the protected. 

The difference between legal immunity and historical accountability also raises the question of 
confession. Some clemency traditions imply acknowledgment of guilt. Modern political pardons 
often reject that implication. Recipients may accept pardons while denying wrongdoing. 
Presidents may issue pardons while declaring prosecutions illegitimate. The pardon no longer 
requires moral humility. It becomes a counter-verdict. This weakens historical accountability 
because the act of mercy is stripped of admission. 

A self-pardon or successor pardon for Trump would almost certainly be framed by supporters as 
vindication, not confession. It would be described as necessary protection against corrupt 
prosecutors. Critics would call it proof of guilt or fear. The same legal act would deepen the 
interpretive divide. The pardon would not settle the question of accountability. It would become 
another object of conflict. 

Legal immunity is therefore powerful but incomplete. It can stop prosecution, reduce 
punishment, and alter witness incentives. It can protect liberty. It can prevent a courtroom 
record. It can reward loyalty. It can shield a network. But it cannot fully control history unless 
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the public allows it to. Documents may survive. Witnesses may speak. States may prosecute. 
Congress may investigate. Scholars may reconstruct. Citizens may judge. 

The danger is that historical accountability may arrive too late or too divided to restrain future 
conduct. If presidents and aides believe that federal criminal liability can be erased and that 
their supporters will defend them regardless, historical condemnation may not deter. A leader 
willing to live inside factional mythology may not fear the judgment of neutral historians. In 
such a culture, legal immunity becomes nearly sufficient because moral accountability has lost 
shared force. 

This is why the republic cannot rely on history alone. It must preserve legal accountability where 
possible. It must resist self-pardons, expose successor-pardon bargains, scrutinize network 
pardons, protect state prosecutions, support congressional inquiry, and demand transparency in 
clemency. History matters, but law matters now. A system that says “history will judge” after law 
has been neutralized is already weakened. 

Trump himself is therefore the culmination of the pardon crisis. The question is not only 
whether he could sign a document pardoning himself. The question is whether a president can 
use the entire clemency structure to make himself unreachable: self-pardon if possible, 
successor pardon if available, temporary transfer if useful, network pardons if strategic, family 
pardons if necessary, donor pardons if rewarding, staff pardons if protective, and movement 
pardons if mythologically powerful. The danger is systemic. 

The final lesson is severe. A president need not be legally above the law to make accountability 
fail. He may only need enough ambiguity, enough loyalists, enough pardonable instruments, 
enough political support, enough delay, and enough narrative control. The pardon power, 
designed as mercy, can supply several of those ingredients. That is why Trump himself cannot be 
treated as a separate beneficiary at the end of the list. He is the center around which the 
modern pardon machine turns. 

 

10. How Pardons Destroy Prosecutorial Leverage 

The pardon power does not merely forgive punishment. In politically sensitive cases, it can 
change the architecture of investigation itself. Prosecutors do not discover complex wrongdoing 
by reading statutes in isolation. They build cases through pressure, incentives, witness 
cooperation, plea negotiations, document production, immunity decisions, and the gradual 
movement from peripheral actors toward central decision-makers. A pardon can interrupt that 
movement. It can remove the fear of federal punishment from one actor, alter the incentives of 
another, and collapse the leverage prosecutors need to reconstruct a network. 
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This is why the framers’ fear of a president pardoning “his own instruments” remains so acute. 
The direct recipient of a pardon may be only one person, but the practical beneficiary may be 
the person that recipient could have implicated. If a campaign lawyer, senior aide, donor, family 
member, or appointee faces federal exposure, prosecutors may be able to use that exposure to 
obtain truthful cooperation. If the president pardons that person, the threat changes. The 
witness may no longer need a deal. The witness may feel gratitude toward the president. The 
witness may remain politically loyal. The chain of accountability may break. 

The power of a pardon is therefore not limited to ending a sentence. It can prevent a case from 
forming, prevent a plea from occurring, prevent cooperation from developing, or prevent a 
witness from feeling the pressure that produces disclosure. In ordinary criminal law, leverage is 
not a dirty word. It is one of the tools by which hidden conduct becomes visible. Conspiracies, 
fraud schemes, obstruction cases, public corruption networks, and election-related operations 
often require insiders to explain intent, sequence, knowledge, and coordination. Documents 
may show fragments. Insiders connect the fragments. 

Pardons can also change the psychology of those still under investigation. If one loyalist receives 
clemency, others may expect the same. They may decide not to cooperate. They may hold out. 
They may believe that silence will be rewarded. They may calculate that the president or 
movement will regain power, issue pardons, pay legal bills, or provide media support. Even 
before a pardon is granted, the expectation of future clemency can weaken prosecutorial 
leverage. The possibility of pardon becomes part of the negotiation environment. 

This is the hidden power of clemency in political networks. It does not need to operate openly 
as obstruction. A president does not need to tell witnesses to stay silent. He can pardon prior 
loyalists, praise them publicly, condemn cooperators, and signal that those who endure will not 
be forgotten. The legal act combines with political messaging to produce behavioral effects. 
Defendants and witnesses learn the code. Loyalty may bring mercy. Cooperation may bring exile 
from the movement. 

The problem intensifies in end-of-term scenarios. Prosecutors may be preparing investigations 
for a successor administration. Potential witnesses may be deciding whether to cooperate. A 
departing president can issue broad pardons that remove federal exposure before prosecutors 
obtain testimony. This can dramatically change the factual record available to the next 
administration. Exit clemency therefore functions not only as mercy but as a transfer-of-power 
weapon. It shapes what the incoming legal order can investigate. 

A pardon can also complicate the Fifth Amendment landscape. A witness who has been 
pardoned for federal offenses may lose the ability to invoke the Fifth Amendment against 
federal prosecution for those covered offenses. In theory, this could make testimony easier to 
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compel. But that theoretical advantage is often overstated. State exposure may remain. New 
crimes such as perjury, obstruction, or false statements remain possible. Privilege disputes may 
arise. Memory failures may be claimed. Political loyalty may persist. The removal of federal 
exposure does not automatically produce truth. In practice, a pardon may reduce the pressure 
that would have induced cooperation while leaving enough residual risk or resistance to 
complicate testimony. 

The prosecutorial leverage problem must be understood as systemic. One pardon may be 
manageable. A pattern of pardons across a network can be devastating. If lawyers, aides, 
operatives, fundraisers, family members, and state-level allies all receive protection, 
prosecutors lose multiple pressure points at once. The network becomes hardened. Each person 
knows others have been protected. The moral and legal incentive to defect decreases. A 
president who pardons a network can create a wall of gratitude, silence, and mutual 
reassurance. 

This is why clemency for politically connected figures differs from ordinary clemency for isolated 
offenders. A person convicted alone of an old offense may receive mercy without affecting a 
broader investigation. A person embedded in a political network may hold information about 
others. Pardoning that person can alter the accountability of the whole network. The legal 
document names one beneficiary, but its investigative consequences radiate outward. 

The central question in politically sensitive clemency is therefore not simply whether the 
recipient deserved mercy. It is what the pardon did to the search for truth. Did it end 
punishment after the facts were known, or did it prevent the facts from becoming known? Did it 
correct excessive sentencing, or did it remove pressure from a witness? Did it serve public 
reconciliation, or did it protect the president’s instruments? These questions determine 
whether a pardon is constitutional mercy or constitutional sabotage. 

10.1 Witness Incentives and the Collapse of Cooperation 

Witness cooperation is one of the primary ways complex cases are built. In cases involving 
political networks, financial schemes, campaign operations, official pressure, document 
handling, or coordinated public narratives, the most important evidence often comes from 
people inside the operation. They know who made decisions, what was said privately, whether 
public explanations were sincere, whether legal warnings were ignored, and whether actions 
were coordinated. Prosecutors use legal exposure to encourage such people to tell the truth. 

The basic cooperation structure is simple. A witness or defendant faces possible punishment. 
Prosecutors offer some benefit in exchange for truthful information, documents, testimony, or 
guilty plea. The benefit may be reduced charges, a sentencing recommendation, immunity, or 
other consideration. The witness has reason to cooperate because the alternative is worse. This 
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structure is imperfect and can be abused, but it is central to modern criminal enforcement. 
Without it, many conspiracies would remain hidden. 

A pardon disrupts this structure by removing or reducing the threat. If a witness receives a 
broad federal pardon, the witness may no longer need to bargain for federal leniency. The 
witness may have less reason to provide full cooperation. The witness may decide that loyalty to 
the president, family, donor network, campaign, or movement matters more than assisting 
prosecutors. If the pardon was granted by the very president whose conduct is under scrutiny, 
gratitude and self-interest may align against cooperation. 

The collapse of cooperation does not require the witness to lie. A pardoned witness may simply 
become unhelpful. He may claim not to remember. He may interpret events innocently. He may 
provide minimal answers. He may resist subpoenas on other grounds. He may invoke state 
exposure. He may litigate privilege. He may avoid voluntary interviews. He may provide 
testimony that is technically responsive but substantively barren. The loss of leverage matters 
because prosecutors cannot easily compel candor beyond formal answers. 

Witnesses also watch each other. If one loyal figure refuses to cooperate and later receives 
clemency, others learn. The example may be more powerful than any explicit instruction. It says 
that enduring prosecution without turning against the leader can be rewarded. A future 
defendant may reason that a plea agreement brings temporary legal benefit but permanent 
exile from the movement, while silence may bring eventual pardon and heroic status among 
supporters. That calculation can destroy cooperation before it begins. 

This dynamic was visible in the broader political meaning attached to high-profile pardons of 
loyalists in prior controversies. A person who refused to break with the president could become 
a symbol of endurance. A person who cooperated could become a traitor in the eyes of the 
movement. The pardon power amplifies this moral economy. It supplies the material reward 
that completes the symbolic reward. The loyalist is not only praised. He is legally rescued. 

The cooperation problem is especially severe for insiders close to the president. A senior aide, 
personal lawyer, campaign operative, family member, or donor may possess information that 
prosecutors cannot obtain elsewhere. Such a person may know intent. Intent is often the 
hardest element to prove. Documents may show actions, but insiders explain state of mind. Did 
the president know a claim was false? Did he understand a legal theory was rejected? Did he 
instruct pressure on officials? Did he seek to conceal information? Did he know a donor 
expected something? Did he approve a strategy? These questions often require human 
testimony. 

Pardons can deprive prosecutors of the pressure needed to obtain that testimony. They can also 
create a witness whose interests are aligned with the defense narrative. A pardoned insider may 
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feel indebted to the president. Even if legally required to testify, he may resist saying anything 
damaging. The government can prosecute perjury if he lies, but proving perjury requires 
showing falsity and intent. Memory failures and ambiguity are difficult to punish. The witness 
can obstruct truth without committing obvious new crimes. 

The problem is not limited to completed pardons. Public discussion of possible pardons can 
influence cooperation decisions. If defendants believe they may be included in future clemency, 
they may delay negotiations. They may reject plea offers. They may wait for political 
developments. They may coordinate with others who expect the same. A president’s hints, 
jokes, praise, or prior clemency grants can all weaken prosecutors’ bargaining position. The 
pardon power casts a shadow before it is used. 

This is particularly important during transitions. If an outgoing president is expected to issue 
pardons, witnesses may stall until the final days. Prosecutors may lose months of leverage. 
Defense lawyers may advise patience. Political allies may raise funds to sustain legal resistance. 
Media supporters may frame cooperation as betrayal. The clock becomes part of the defense 
strategy. The possibility of clemency becomes a litigation tactic. 

In ordinary cases, prosecutors can sometimes overcome noncooperation with documents, 
electronic records, financial trails, surveillance, or testimony from less central actors. But 
political cases often depend on intent, context, and conversations. The most incriminating facts 
may be oral. The most important decisions may not be written down. The most revealing 
moments may occur in private meetings, phone calls, or informal communications. Witness 
cooperation is therefore indispensable. Pardons strike at the weakest point of accountability. 

The collapse of cooperation also damages public confidence. Citizens may not understand every 
legal detail, but they understand that powerful people can protect each other. If witnesses close 
to the president receive pardons and investigations stall, the public sees a shield. Supporters 
may celebrate it as victory over lawfare. Critics may see it as obstruction dressed in 
constitutional clothing. Either way, trust in neutral justice declines. 

A healthy clemency system would treat witness-value as a major warning sign. Before granting 
clemency to a politically connected person, the president should have to consider whether the 
beneficiary is a potential witness in matters involving the president, his family, his campaign, his 
donors, his appointees, or his administration. The Constitution does not require such review, 
but republican ethics do. A president should not be able to use mercy to destroy the incentives 
needed to investigate himself. 

The collapse of cooperation is therefore one of the most direct ways pardons become shields. 
The pardon does not need to say “do not testify.” It only needs to remove the fear that would 
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have made truthful testimony rational. Once that fear is gone, loyalty can dominate. The legal 
system loses the insider. The president keeps the narrative. 

10.2 Conspiracy Cases Without Criminal Exposure 

Conspiracy cases are uniquely vulnerable to pardons because conspiracy law often depends on 
pressure applied to participants at different levels of the scheme. A conspiracy is not merely a 
collection of isolated acts. It is an agreement, explicit or implicit, to pursue an unlawful 
objective. Proving that agreement requires evidence of coordination, intent, knowledge, and 
overt steps. The people who can explain those elements are usually participants. If those 
participants receive pardons, the case can weaken dramatically. 

The central feature of conspiracy investigations is vertical movement. Prosecutors often begin 
with peripheral actors who committed visible acts. They then seek cooperation to identify 
organizers, funders, planners, supervisors, or beneficiaries. In political cases, the visible actor 
may be a staffer, campaign worker, lawyer, state-level official, donor intermediary, or public 
advocate. The central actor may be more insulated. Without pressure on the lower or middle 
levels, the case may never reach the top. 

Pardons interrupt this movement by reducing exposure for the people who could connect 
levels. A person who carried out a task may be able to say who requested it. A person who 
drafted a document may know who approved it. A person who organized a meeting may know 
who attended and what was decided. A person who raised money may know what donors 
expected. A person who communicated with state officials may know what pressure was 
intended. If such people are pardoned, prosecutors may lose the leverage needed to obtain 
these connections. 

A conspiracy case without criminal exposure becomes a different kind of case. Prosecutors may 
still have documents, public statements, emails, texts, calendars, financial records, and 
testimony from unpardoned witnesses. But they lose a powerful tool: the ability to say to a 
participant, “tell the truth or face punishment.” A pardoned participant may be compelled to 
testify in some circumstances, but compulsion is not the same as cooperation. Cooperation 
includes preparation, explanation, context, corroboration, and willingness to help prosecutors 
understand the scheme. A reluctant compelled witness may provide much less. 

This distinction matters because conspiracies are often ambiguous from the outside. The same 
act may be innocent, negligent, reckless, or criminal depending on intent and agreement. A 
meeting may be routine or conspiratorial. A legal memo may be advice or cover. A fundraising 
appeal may be politics or fraud. A phone call may be persuasion or pressure. Documents alone 
may not settle meaning. Participants supply the interpretive key. Pardons can hide that key. 
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In election-related cases, this problem is especially acute. Legal challenges, political advocacy, 
lobbying of officials, public protest, and preparation of contingency documents can all be lawful 
in some circumstances. The criminal line may depend on knowledge that claims were false, 
intent to obstruct, intent to defraud, or agreement to use unlawful means. Such elements are 
difficult to prove without insiders. A pardon for legal-strategy figures, campaign operatives, or 
state actors can therefore affect whether prosecutors can distinguish aggressive politics from 
criminal conspiracy. 

In donor and white-collar cases, conspiracy exposure may involve financial flows, expectations, 
communications, and implied understandings. A donor may not write down a bargain. An 
intermediary may understand what is expected without explicit words. A business figure may 
seek clemency through layers of influence. A family member may relay requests. Prosecutors 
need participants to explain context. Pardons can prevent that context from emerging. 

Conspiracy cases also rely on sequencing. Who acted first? Who reacted? When did warnings 
arrive? When did knowledge change? When did lawful advocacy become unlawful pressure? 
When did a business arrangement become a corrupt exchange? When did a public claim 
become knowingly false? Sequencing is often reconstructed through testimony. Pardons can 
freeze the timeline in uncertainty by removing incentives from those who know the sequence. 

The pardon power is therefore more disruptive in conspiracy cases than in simple cases. If one 
person commits a standalone offense and is pardoned, the legal effect may end with that 
person. If one person in a conspiracy is pardoned, the effect may spread through the network. 
The pardoned person may be the bridge to others. Removing exposure from bridges can isolate 
the central actors from proof. 

This is the practical meaning of “his own instruments.” Instruments are not only guilty 
accomplices. They are connectors. They translate presidential desire into action. They link 
command, theory, money, communication, and implementation. A president who pardons 
instruments can break the chain needed to prove the full design. He may not need to pardon 
himself. He can pardon the links. 

Conspiracy cases also generate strong loyalty pressures. Participants may share ideology, 
friendship, legal-defense funds, media support, and movement identity. They may believe 
prosecution is illegitimate. They may fear ostracism if they cooperate. Pardons intensify the 
group bond. A pardoned participant may be celebrated as loyal, while a cooperator may be 
denounced. The social cost of cooperation can exceed the legal benefit, especially if future 
clemency is expected. The conspiracy becomes legally protected by political solidarity. 

A president’s public rhetoric can reinforce this. By praising loyal defendants and attacking 
cooperators, he shapes the witness environment. By issuing pardons to those who resisted 
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pressure, he confirms the value of silence. By calling prosecutions lawfare, he frames 
cooperation as collaboration with enemies. The pardon power and political messaging work 
together to make conspiracy cases harder. 

The problem is not solved by saying that pardoned witnesses can still be forced to testify. The 
law may compel appearance, but it cannot easily compel full truthfulness in matters of memory, 
intent, and interpretation. A witness can say “I do not recall” many times. He can describe 
events in the least damaging way. He can claim he believed everything was lawful. He can insist 
that no one gave explicit instructions. Unless prosecutors have contrary evidence, such 
testimony may be difficult to break. Cooperation and compulsion are not equivalent. 

Conspiracy cases without criminal exposure may still succeed, but the burden rises. Prosecutors 
need more documents, more corroboration, more unpardoned witnesses, more state-level 
leverage, or more independent evidence. This may be possible in some cases. But broad 
network pardons can make it much harder. The president has changed the legal terrain. 

The constitutional danger is that a president can use a lawful power to make unlawful 
agreements unprovable. The pardon does not declare the conspiracy legal. It does not erase all 
evidence. It does not bind state prosecutors. But it can remove the pressure that would reveal 
agreement and intent. That is enough to frustrate accountability. 

The republic must therefore treat pardons in conspiracy-adjacent contexts with special 
suspicion. The question is not simply whether the beneficiary deserves mercy. The question is 
whether the pardon prevents the public from learning whether a larger scheme existed. When 
the answer may be yes, clemency becomes a threat to truth. 

10.3 Federal Versus State Exposure After a Pardon 

A presidential pardon reaches federal offenses. It does not erase state crimes. This distinction is 
one of the most important formal limits on the pardon power. It is also one of the reasons state 
prosecutions matter so much when presidential clemency is used for political protection. A 
federal pardon may close one door, but it cannot close every door. State law remains a separate 
source of accountability. 

The federal-state divide arises from the structure of American sovereignty. The United States 
and the states possess separate legal authority. A crime against the United States is not identical 
to a crime against a state, even if the same conduct overlaps. The president may forgive the 
federal offense, but he does not govern state clemency. Governors, state boards, or state 
procedures control state pardons. Therefore, a person federally pardoned may still face state 
prosecution if the conduct violates state law and if prosecution is otherwise proper. 
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This limit matters in election controversies because elections are administered through state 
systems. State officials certify results. State laws govern many aspects of voting, elector 
selection, false filings, fraud, pressure on officials, and public records. A federal pardon for 
election-related conduct may not erase state charges arising from the same broad episode. That 
is why figures connected to state-level elector controversies may remain exposed despite 
federal clemency. The president’s power is large, but not total. 

The same is true for business, tax, fraud, and records matters with state-law dimensions. A 
federal pardon may protect against federal charges but not against state offenses involving false 
business records, state tax violations, fraud against state entities, state campaign rules, or other 
local crimes. The federal pardon can shape national politics, but it cannot legally command state 
prosecutors to stand down. Federalism thus serves as an accountability reserve. 

Yet the state limit should not be romanticized. State prosecutions face their own obstacles. They 
may be politically attacked as partisan. They may be under-resourced. They may depend on 
local law not designed for national political schemes. They may face venue challenges, jury 
polarization, witness problems, delay, and appeals. They may be vulnerable to state-level 
political pressure. Federalism preserves possibility; it does not guarantee accountability. 

A federal pardon can also affect state cases indirectly. If a person is federally pardoned, he may 
still invoke the Fifth Amendment if truthful testimony could expose him to state prosecution. 
This means the federal pardon may not fully remove testimonial privilege. Prosecutors seeking 
testimony may need to consider state exposure. State and federal authorities may need to 
coordinate carefully. A federal pardon can therefore complicate the witness landscape rather 
than simplify it. 

Conversely, if no state exposure exists, a federal pardon may make it harder for a witness to 
refuse testimony about federal matters. That could theoretically help congressional or 
prosecutorial inquiry. But again, compulsion does not guarantee cooperation. The witness may 
resist, litigate, forget, shade, or lie. The legal privilege question is only one part of the larger 
incentive structure. 

The state-federal distinction also affects public narratives. A president may use a federal pardon 
to declare that a prosecution category was unjust, even while state cases continue. Supporters 
may then describe state prosecutions as defiance of presidential mercy or continuation of 
lawfare. The federal pardon becomes a political weapon against state accountability. It does not 
legally bar state prosecutors, but it delegitimizes them in the eyes of the president’s movement. 

This creates a federalism conflict not in doctrine but in public legitimacy. State prosecutors may 
say they are enforcing state law. The president and supporters may say they are attacking 
political enemies. Courts may proceed, but the public may split. Jurors may be influenced by 
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national narratives. Witnesses may fear movement backlash. The federal pardon has no formal 
state effect, but its political effect is real. 

Federal pardons can also shift prosecutorial burden downward. If federal authorities cannot 
proceed, state prosecutors may become the only criminal route. This places enormous pressure 
on local institutions. A county district attorney, state attorney general, or state judge may 
suddenly carry the burden of accountability for conduct of national importance. That burden 
may exceed ordinary institutional capacity. The president’s pardon power can therefore displace 
accountability into less prepared forums. 

The separation between federal and state exposure also shapes defense strategy. A pardoned 
person may seek to use the pardon rhetorically in state court, arguing that the federal 
government recognized injustice. Legally, the pardon should not decide state guilt. Politically, it 
may influence public perception. Defense teams can cite presidential clemency as proof that the 
case is politically tainted. State prosecutors must then fight not only legal arguments but 
presidential narrative. 

The dual-sovereignty structure may also create uneven outcomes. A person whose conduct 
occurred in a state with aggressive prosecutors may face accountability despite a federal 
pardon. A similarly situated person in another state may not. This can appear arbitrary. It may 
reinforce claims of selective prosecution. Yet the alternative would be worse: allowing the 
president to erase all criminal exposure nationwide. Federalism is imperfect, but it prevents 
total executive control. 

State exposure also matters for staff-pardon and family-pardon scenarios. A federal pardon for a 
White House aide may not cover state crimes connected to elections, business records, or local 
conduct. A family member pardoned federally may still face state financial or tax issues. A donor 
pardoned for federal offenses may remain vulnerable under state law. This limit may deter some 
conduct and preserve some leverage. But if the main exposure is federal, the pardon still 
matters enormously. 

The federal-state divide therefore creates a complex post-pardon landscape. It prevents 
complete immunity but does not prevent significant obstruction of federal accountability. It 
preserves some witness pressure but may complicate testimony. It allows state prosecutions but 
invites national political attack. It checks the president formally but not narratively. It is a real 
limit and an incomplete safeguard. 

The constitutional lesson is that federalism can slow the conversion of pardon power into total 
impunity, but it cannot by itself solve the problem of corrupt clemency. A president who 
pardons his instruments may still destroy federal leverage, even if state avenues remain. The 
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republic should be grateful that state law survives presidential mercy, but it should not mistake 
survival for adequacy. 

10.4 Civil Discovery, Congressional Investigation, and the Fifth Amendment 

Pardons do not eliminate all forms of accountability. Civil discovery, congressional investigation, 
state prosecution, professional discipline, administrative sanctions, journalism, and historical 
inquiry may continue after federal clemency. In some circumstances, a pardon can even reduce 
a witness’s ability to refuse testimony on federal self-incrimination grounds. These residual 
mechanisms matter. But they do not fully replace criminal prosecution, and they can be 
weakened by the same political forces that make pardons dangerous. 

Civil discovery can reveal facts that criminal cases never reach. Lawsuits may produce 
depositions, documents, emails, financial records, contracts, internal communications, and 
sworn answers. A pardoned person may still face civil claims arising from the same conduct. A 
presidential pardon does not automatically erase private rights of action or damages claims. 
This means victims, businesses, investors, public officials, or other injured parties may still seek 
accountability outside criminal court. 

Civil litigation, however, is not a complete substitute. Plaintiffs must have standing, resources, 
legal claims, and endurance. Cases can settle confidentially. Discovery can be delayed. 
Protective orders can limit public access. Defendants can litigate aggressively. Civil standards 
differ from criminal standards. The purpose is often compensation, not full public truth. Civil 
discovery may illuminate parts of a story, but it may not produce the comprehensive factual 
record a major federal prosecution could generate. 

Congressional investigation is another residual tool. Congress can hold hearings, subpoena 
documents, question witnesses, issue reports, and propose reforms. In cases of executive 
abuse, congressional oversight is essential. A pardon cannot erase Congress’s constitutional 
interest in understanding how power was used. If a president pardons staff, donors, family 
members, lawyers, or appointees, Congress may investigate the pardons themselves and the 
underlying conduct. 

But congressional investigation depends on political control and institutional will. If the 
president’s party controls Congress, oversight may be suppressed or softened. If the opposition 
controls Congress, findings may be dismissed as partisan. Witnesses may resist subpoenas. 
Litigation may delay enforcement. Executive privilege may be asserted. Documents may be 
withheld. Public attention may fragment. Congressional inquiry can produce truth, but it is 
vulnerable to the same factional environment that makes corrupt clemency possible. 

The Fifth Amendment adds another layer. A witness may refuse to answer questions if truthful 
answers could incriminate him. A federal pardon can remove the risk of federal prosecution for 
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covered offenses, potentially weakening the witness’s ability to invoke the Fifth Amendment as 
to those offenses. In theory, this can help investigators compel testimony. If the witness no 
longer faces federal criminal jeopardy, he may have to answer questions about the pardoned 
conduct. 

Yet this theory is limited. State prosecution risk may remain. A witness may still face exposure 
for crimes not covered by the pardon. The pardon may not clearly cover all conduct. New 
crimes committed after the pardon, such as perjury, obstruction, or false statements, remain 
punishable. Professional discipline or civil liability may result from admissions. The witness may 
litigate privilege questions. Therefore, the Fifth Amendment landscape after a pardon can be 
complex. The pardon does not automatically open the witness like a book. 

Even when testimony can be compelled, the quality of testimony remains a problem. The law 
can require answers, but it cannot easily require memory, candor, or moral courage. A witness 
may say he does not recall. He may give narrow answers. He may avoid context. He may 
interpret ambiguous events favorably to the president. He may blame lawyers, subordinates, 
confusion, or assumptions. Unless investigators possess strong contrary evidence, such 
testimony may be difficult to challenge. The loss of prosecutorial leverage remains significant. 

Congress can grant immunity to overcome Fifth Amendment claims, but immunity decisions are 
themselves complex. Immunity can interfere with criminal prosecutions. It may complicate state 
or federal cases. It may create litigation over derivative use of testimony. Pardons add another 
layer to this already difficult terrain. A broad presidential pardon may appear to clear the way 
for testimony while actually creating uncertainty about remaining exposure and incentives. 

Civil discovery and congressional investigation also lack the sentencing leverage of criminal 
prosecution. A defendant facing prison may decide to cooperate fully. A civil litigant may fight 
for years. A congressional witness may posture for cameras, resist questions, or become a 
movement hero. Criminal law concentrates the mind because liberty is at stake. Pardons 
remove or reduce that concentration. Other accountability systems remain, but their leverage is 
usually weaker. 

The public nature of congressional hearings can be both strength and weakness. Hearings can 
educate the public, preserve records, and expose misconduct. But they can also become 
theater. Witnesses can perform loyalty. Members can grandstand. Media ecosystems can clip 
testimony selectively. Supporters can dismiss the entire process. Criminal proceedings are not 
immune from politics, but they possess procedural discipline. Congressional investigation 
depends more heavily on public trust. 

Civil litigation faces similar narrative problems. A civil suit against a pardoned figure may be 
described by supporters as harassment, revenge, or continuation of lawfare. Donors may fund 
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defenses. Friendly media may protect reputations. Settlements may prevent full disclosure. The 
pardon’s political message can weaken the legitimacy of subsequent civil accountability even 
when the legal claims remain valid. 

Professional discipline may also continue. Lawyers can face bar proceedings. Officials can face 
licensing consequences. Contractors can be debarred. Corporate officers can face regulatory 
restrictions. These mechanisms are important, especially for legal-strategy figures and white-
collar actors. But they are fragmented and often slow. They do not carry the same public force 
as criminal conviction. A president’s pardon can also influence supporters to treat professional 
discipline as political persecution. 

The Fifth Amendment issue also interacts with state exposure in an important way. If a federal 
pardon leaves state risk intact, witnesses may continue refusing to answer on state self-
incrimination grounds. This may preserve some leverage for state prosecutors but frustrate 
federal or congressional inquiry. If states later decline prosecution, testimony might become 
more available, but time may have passed, memories may fade, and records may be lost. The 
timing of pardons can therefore create long-term evidentiary damage even where testimony is 
eventually compelled. 

The pardon can also alter defense coordination. Pardoned individuals may remain aligned with 
unpardoned defendants. They may share counsel, political advisers, donor support, or media 
strategy. They may avoid testimony that harms others in the network. Their own legal exposure 
may be reduced, but their loyalty exposure remains. They may fear social, political, financial, or 
personal consequences from telling the full truth. Prosecutors cannot plea-bargain away those 
pressures. 

Historical investigation may eventually overcome some of these barriers. Archives open. 
Participants write memoirs. Documents leak. Later political conditions change. But delayed 
accountability is not equivalent to timely accountability. A republic needs truth close enough to 
events to inform elections, reforms, and judgments about living officials. Pardons that delay 
truth until history books are written have already succeeded in political terms. 

The residual mechanisms therefore matter but do not cure the harm. Civil discovery, 
congressional investigation, professional discipline, state prosecution, and historical scholarship 
can all preserve fragments of accountability after federal pardons. But none fully replaces the 
lost leverage of federal criminal exposure. The pardon power can remove the sharpest tool from 
the accountability toolkit and leave weaker tools to do a harder job. 

This is why politically connected pardons must be judged by their effect on the entire 
accountability ecosystem. A president defending a controversial pardon may say that civil suits, 
Congress, states, and history remain available. That may be true. But the question is what has 
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been lost. If the pardon removed the federal pressure that would have produced cooperation, 
revealed intent, exposed a conspiracy, or connected the president to his instruments, then the 
damage is real. 

The final point is that the pardon power can turn accountability from coercive to voluntary. 
Before a pardon, a witness may cooperate because law compels prudence. After a pardon, truth 
may depend more on conscience, memory, politics, and loyalty. That is a dangerous exchange 
when the witness belongs to a movement that celebrates silence and condemns cooperation. 
The republic should not have to rely on the voluntary candor of pardoned insiders whose legal 
danger was removed by the person they might implicate. 

Pardons destroy prosecutorial leverage by changing incentives at every level: witness, 
defendant, co-conspirator, staffer, donor, family member, lawyer, appointee, and movement 
supporter. They can end punishment, but more importantly, they can end pressure. When 
pressure ends, truth may end with it. That is why the pardon power, when used around a 
president’s own network, is not merely an act of mercy. It is a direct intervention into the 
machinery by which the republic learns what power has done. 

 

11. The Constitutional Failure Mode: When Impeachment No Longer Works 

The pardon power was defended at the founding on the assumption that abuse could be 
answered politically. If a president used clemency to protect accomplices, conceal wrongdoing, 
or shield his own instruments, Congress could impeach him. The pardon itself might remain 
legally valid, but the president who issued it corruptly could be removed, disqualified, 
disgraced, and later subject to ordinary criminal process where applicable. This was the 
constitutional bargain: broad mercy power in the president, impeachment power in Congress, 
judgment in the public. 

That bargain fails when impeachment no longer works. It fails when the House will not accuse, 
the Senate will not convict, the public will not agree on basic facts, and political parties treat 
presidential wrongdoing as something to be defended rather than investigated. It fails when the 
president’s faction believes that prosecutions of its members are illegitimate by definition. It 
fails when members of Congress fear their own voters more than they fear constitutional 
collapse. It fails when media ecosystems convert evidence into narrative warfare. It fails when 
shame no longer disciplines power. 

The pardon clause is especially vulnerable to this failure because it has few internal restraints. 
The president does not need permission from Congress to issue a pardon. Courts are generally 
reluctant to question the president’s motives when the formal power exists. The Department of 
Justice may advise, process, or object, but the constitutional authority belongs to the president. 
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The text excludes impeachment, state crimes, and noncriminal consequences, but within 
federal criminal law the power is immense. Therefore, if impeachment cannot function as a 
political remedy, corrupt pardons may remain practically unchecked. 

This is not merely a Trump problem. It is a structural problem that Trump exposes. The framers 
assumed that institutional ambition would counteract institutional ambition. Congress would 
not tolerate executive self-protection because Congress would defend its own constitutional 
role. But modern parties can fuse the ambitions of Congress with the ambitions of the 
president. Legislators from the president’s party may not see themselves as guardians against 
executive abuse. They may see themselves as defenders of the president against enemies. In 
that environment, impeachment ceases to be a constitutional remedy and becomes a partisan 
weapon or partisan impossibility. 

When impeachment fails, the pardon power becomes more dangerous than the framers 
intended. A president may pardon family members, staff, campaign lawyers, donors, 
appointees, movement defendants, or election-law figures and face no meaningful institutional 
penalty. Congress may complain but not act. Courts may treat the pardons as valid. Supporters 
may celebrate the acts as justice. The president learns that clemency can protect the network 
without destroying the presidency. Future presidents learn the same lesson. 

The failure is not only legal. It is cultural. Impeachment depends on a shared belief that some 
abuses are intolerable even when committed by one’s own side. If that belief disappears, the 
impeachment mechanism remains on paper but loses moral force. The Constitution can still be 
quoted, procedures can still be invoked, votes can still be taken, but the result is predetermined 
by factional allegiance. The trial becomes theater. The verdict becomes identity. The 
constitutional remedy becomes a performance of loyalty. 

This is the republic after shame. In an older political culture, a president caught using clemency 
to protect his own instruments might fear disgrace, elite abandonment, congressional revolt, 
and historical condemnation. In a hardened factional culture, the same act may increase 
support among loyalists. The pardon becomes proof that the president protects his people. The 
opposition’s outrage becomes proof that the pardon was necessary. The more corrupt the act 
appears to critics, the more heroic it may appear to supporters. Shame reverses polarity. 

At that point, the constitutional system enters a failure mode. The president can use lawful 
powers for corrupt ends. Congress can refuse to punish. The public can divide into incompatible 
realities. Media can convert accountability into persecution narrative. Courts can remain 
formally neutral while the political system decays around them. The law still exists. The forms 
still exist. But the mechanisms that were supposed to make those forms republican no longer 
operate reliably. 
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11.1 The Framers’ Dependence on Congressional Courage 

The framers relied on Congress to be jealous of its own power and courageous in defense of the 
constitutional order. This assumption runs throughout the design of impeachment. The House 
would accuse officers who abused public trust. The Senate would judge with seriousness. 
Members would understand that their oath ran to the Constitution, not to a president, party, 
donor network, or factional media audience. Impeachment was not supposed to be ordinary 
politics by another name. It was supposed to be the republic’s emergency brake. 

The pardon power made this congressional courage especially necessary. Because the 
president’s clemency authority was broad, Congress had to supply the external check. If a 
president used pardons to shield accomplices, Congress could treat the act as evidence of 
corruption. The president might have the formal power to pardon, but he would not have the 
right to use that power for self-protection. Impeachment would address the abuse of lawful 
authority. 

This distinction is essential. Many constitutional abuses occur through powers the president 
actually possesses. A president may have authority to remove officials, classify or declassify 
information, direct executive policy, negotiate with foreign leaders, appoint officers, command 
agencies, or grant pardons. The problem is not always lack of power. The problem may be 
corrupt purpose. Impeachment exists because some lawful powers can be used in ways that 
betray the public trust. 

But impeachment requires legislators willing to judge purpose and betrayal. That requires 
courage. It may require crossing one’s party. It may require angering voters. It may require 
losing donors, committee positions, media favor, or future office. It may require saying that a 
president supported by one’s own faction has abused power. The framers’ system depends on 
such moments of institutional courage. Without them, impeachment becomes inert. 

Modern political incentives punish this courage. Members of Congress often fear primary 
challenges from their own party’s base more than general-election defeat. Partisan media can 
turn dissenters into traitors overnight. Donors can withdraw support. Online networks can 
unleash harassment. A president with a devoted movement can make congressional 
independence politically fatal. Under those conditions, legislators may know a pardon is corrupt 
and still refuse to act. Personal survival defeats institutional duty. 

This is why Congress may fail even when facts are visible. The problem is not always ignorance. 
It is incentive. Members may understand that a president is protecting allies, family, donors, or 
staff. They may privately disapprove. But if their political world rewards defense and punishes 
honesty, they will defend or remain silent. The Constitution assumes ambition counteracting 
ambition, but party ambition may counteract constitutional ambition. 
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The Senate supermajority requirement deepens the problem. Conviction requires a high 
threshold. This was designed to prevent partisan removals, but it also allows a disciplined 
minority to protect a president even in serious cases. If one party controls more than one-third 
of the Senate and remains loyal, conviction becomes impossible. The president then knows that 
impeachment can wound but not remove. A failed impeachment may even strengthen him by 
allowing supporters to claim vindication. 

Congressional courage is also weakened by time. Many of the most dangerous pardons may 
occur near the end of a presidency. The House may have little time to investigate. The Senate 
may have little appetite for trial. Members may say the president is leaving anyway. If the 
president is already out of office, some may argue that impeachment is unnecessary, even 
though disqualification and historical accountability remain relevant. Timing can therefore 
neutralize the remedy precisely when exit clemency is most tempting. 

The framers expected reputation to matter. Legislators would not want to be remembered as 
defenders of executive corruption. But modern political identity can supply alternative 
reputations. A senator who defends the president may be condemned by constitutional scholars 
but celebrated by the movement. A representative who refuses to impeach may be denounced 
by opponents but rewarded by party voters. Historical judgment competes with factional honor. 
For many politicians, factional honor pays sooner. 

Congressional courage also depends on information. Pardons can destroy prosecutorial leverage 
and obscure facts before Congress acts. If witnesses are protected, documents withheld, and 
narratives coordinated, Congress may lack the evidence needed to persuade the public. The 
president can use the pardon power to weaken the very impeachment remedy meant to check 
pardon abuse. This is the circular failure at the heart of the system. 

A stronger Congress would respond by investigating the pardons themselves. It would ask who 
requested them, who recommended them, what communications occurred, what the 
beneficiaries knew, what testimony was affected, and whether the president had personal 
interests. It would treat corrupt clemency as a constitutional emergency. But a party-captured 
Congress may refuse to ask these questions. Oversight becomes selective. The inquiry dies at 
the committee door. 

The framers’ dependence on congressional courage was understandable. No written 
constitution can enforce itself. Human beings must enforce it. But the pardon power reveals 
how heavy that dependence is. If Congress lacks courage, the president’s mercy power becomes 
a private weapon. If Congress defends the president instead of the office, the constitutional 
remedy collapses. If Congress treats corrupt clemency as partisan noise, the framers’ safeguard 
has failed. 
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The lesson is not that impeachment should be easy. A republic should not remove presidents 
casually. The lesson is that impeachment must remain possible in cases of clear abuse. When 
party loyalty makes conviction impossible regardless of evidence, the president learns that the 
external check is gone. The pardon power then expands in practical meaning, not because the 
text changes, but because the consequences disappear. 

11.2 Party Discipline as a Pardon Shield 

Party discipline can convert the pardon power into a shield broader than the document itself. A 
pardon protects against federal criminal liability for covered offenses. Party discipline protects 
the president from political consequences for issuing it. When the president’s party refuses to 
investigate, condemn, impeach, or convict, the pardon becomes doubly protective. It protects 
the beneficiary legally and the president politically. 

This shield works through loyalty enforcement. Party leaders, donors, media figures, activists, 
and voters signal that criticism of the president’s pardons will be punished. Members of 
Congress learn the boundaries. They may question an opposing president’s clemency but 
defend their own president’s clemency. The standard becomes partisan rather than 
constitutional. The same act is tyranny when done by the other side and justice when done by 
one’s own. 

Such discipline is especially powerful when pardons are framed as resistance to lawfare. If 
supporters believe the legal system has been weaponized against the president’s movement, 
then pardons for allies become acts of necessary defense. A member of Congress who criticizes 
those pardons is not merely questioning an executive act. He is siding with the persecutors. 
Party discipline then acquires moral force. Loyalty to the president becomes loyalty to the 
movement’s survival. 

The result is a protective loop. Prosecutors charge or investigate movement figures. The 
president denounces lawfare. Supporters accept the narrative. The president pardons the 
figures. Party members defend the pardons as correction. Critics denounce corruption. 
Supporters treat criticism as proof that the pardons were needed. The loop closes. Within the 
faction, the president cannot lose. Every accountability effort becomes evidence of persecution; 
every pardon becomes evidence of courage. 

Party discipline also changes how facts are processed. Evidence of wrongdoing may not matter 
if the movement has already decided that the process is illegitimate. A conviction becomes 
proof of a corrupt court. A guilty plea becomes proof of coercion. A witness becomes a traitor. A 
pardon becomes vindication. The legal system’s outputs are accepted or rejected according to 
factional utility. The pardon power is then embedded in an epistemic system that protects itself 
from contrary evidence. 
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This epistemic shield is crucial. In a healthy system, a pardon for a close associate would trigger 
suspicion, inquiry, and demand for explanation. In a disciplined faction, suspicion is redirected 
outward. The question is not why the president pardoned his ally. The question is why the ally 
was prosecuted. The focus shifts from clemency abuse to prosecutorial abuse. Sometimes 
prosecutorial abuse is real and should be examined. But when the shift is automatic, it prevents 
genuine scrutiny of the pardon. 

Party discipline also protects the president by controlling legislative agenda. Committees may 
decline hearings. Subpoenas may not issue. Reports may not be written. Witnesses may not be 
called. Pardon-related communications may remain undisclosed. If the president’s party 
controls one chamber, oversight can be obstructed. If it controls enough of the Senate, 
conviction can be blocked. The pardon shield is therefore institutional, not merely rhetorical. 

This shield extends to future beneficiaries. Potential aides, donors, lawyers, and appointees 
know that the party may defend them if they remain loyal. They see that pardons are not 
isolated acts but part of a broader protective ecosystem. Legal defense funds, media 
appearances, congressional statements, fundraising appeals, and eventual clemency all 
reinforce each other. The movement becomes a legal-support structure. The president is the 
final guarantor. 

Party discipline can also protect donor-adjacent pardons. When a wealthy supporter receives 
clemency, critics may ask whether money influenced mercy. The party can reframe the issue as 
anti-business prosecution, regulatory overreach, or persecution of innovators. It can ignore 
donation optics. It can attack investigators. It can praise the beneficiary’s contributions. The 
structure that should scrutinize elite access instead rationalizes it. 

Family pardons receive similar treatment. A president’s family member can be described as 
unfairly targeted because of the president. The conflict of interest is acknowledged only as 
evidence of persecution: they went after his child, his son-in-law, his family, his blood. The 
president’s use of public power to protect family becomes emotionally defensible inside the 
faction. Party discipline transforms nepotism into solidarity. 

Staff pardons would also rely on party shielding. If an administration pardoned large numbers of 
aides, the constitutional alarm should be enormous. But a disciplined party could argue that the 
staff were victims of anticipated retaliatory prosecution. It could portray the blanket pardon as 
prudence. It could demand that future administrations stop criminalizing policy differences. The 
problem of obedience before legality would be buried under claims of defensive necessity. 

The pardon shield is strongest when the party’s voters identify personally with the pardoned 
class. January 6 clemency worked this way for many Trump supporters. The defendants were 
not seen as strangers. They were seen as members of the movement. A pardon for them was a 
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pardon for the movement’s own memory. Members of Congress who criticized it risked 
alienating voters who saw the prosecutions as attacks on people like themselves. Party 
discipline thus flowed from emotional identification as much as from leadership pressure. 

This is why impeachment becomes nearly impossible in a party-shield environment. 
Impeachment requires members to distinguish between the president and the Constitution. 
Party discipline erases that distinction. The president becomes the embodiment of the faction’s 
fight. To impeach him is to betray the faction. To defend him is to defend the people. The 
constitutional question disappears beneath identity. 

The shield also operates through comparison. If the opposing party has issued controversial 
pardons, the president’s party can invoke them endlessly. Biden pardoned his son; Clinton 
pardoned Marc Rich; Ford pardoned Nixon; Bush pardoned Iran-Contra figures. Each example 
becomes permission. Instead of asking whether the current pardon is corrupt, defenders ask 
why critics did not object equally before. Hypocrisy arguments replace constitutional judgment. 
The norm decays by precedent accumulation. 

Party discipline does not need to persuade everyone. It only needs to hold enough members to 
prevent consequences. If one-third plus one of the Senate will acquit no matter what, 
conviction fails. If enough House members fear the base, impeachment may not begin. If 
enough media allies defend the act, public opinion remains divided. The president survives. The 
pardon shield holds. 

The danger is that survival becomes precedent. Once a president learns that party discipline can 
protect corrupt clemency, future pardons become easier. Each successful abuse lowers the cost 
of the next. The party becomes accustomed to defending the indefensible. The public becomes 
accustomed to outrage without consequence. The pardon power becomes a routine instrument 
of factional government. 

A republic cannot rely on parchment barriers against this. The text of the pardon clause has not 
changed. The impeachment clause has not changed. What changes is the political ecosystem. 
Party discipline supplies what the Constitution lacks: a practical immunity layer around the 
president. The president grants clemency to his instruments; the party grants impunity to the 
president. 

11.3 Public Opinion, Media Ecosystems, and Factional Forgiveness 

Public opinion is supposed to restrain presidential abuse. A president who corruptly pardons 
allies should face public condemnation, electoral punishment, damage to legacy, and pressure 
on Congress. That assumption depends on a shared public sphere. Citizens must have some 
common access to facts, some common standards of abuse, and some willingness to judge their 
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own side. In a fragmented media environment, those conditions weaken. Public opinion no 
longer operates as a single restraint. It becomes multiple factional realities. 

Media ecosystems shape how pardons are understood. One ecosystem may describe a pardon 
as corrupt protection of allies. Another may describe the same pardon as justice for victims of 
political prosecution. One may emphasize conflicts of interest, witness leverage, donor access, 
or family protection. Another may emphasize prosecutorial misconduct, selective enforcement, 
judicial bias, or partisan revenge. Citizens do not merely disagree about values. They receive 
different stories about what happened. 

This matters because pardons are interpretive acts. The legal document may be brief, but its 
political meaning depends on narrative. Why was the person prosecuted? What did the person 
do? Was the sentence fair? Was the investigation legitimate? What relationship did the 
beneficiary have to the president? What did the pardon prevent? What did it signal? Media 
ecosystems answer these questions before many citizens examine the record. The pardon is 
born into a narrative war. 

Factional forgiveness occurs when a political community collectively absolves its own members 
regardless of legal process. The leader’s pardon supplies the formal act. The media ecosystem 
supplies the moral story. The public supplies emotional acceptance. Together, they convert 
clemency into vindication. The pardoned person is not merely forgiven. He is reclassified as a 
victim, hero, martyr, patriot, or persecuted servant. The movement forgives by denying that 
guilt mattered. 

This kind of forgiveness differs from mercy. Mercy acknowledges wrongdoing and tempers 
punishment. Factional forgiveness often denies wrongdoing or treats it as irrelevant because 
the cause was just. It may say the conduct did not happen, or that it happened but was justified, 
or that others did worse, or that prosecution was selective, or that the law itself was corrupt. 
The conclusion is the same: our people should not suffer. The pardon becomes the state’s 
participation in the faction’s absolution. 

Media ecosystems reinforce this by rewarding loyalty narratives. A pardoned ally appears on 
friendly programs. Hosts praise resilience. Donors support legal defense. Social media 
celebrates victory. Critics are mocked. Prosecutors are attacked. The legal facts fade behind the 
emotional script. The pardon becomes proof that the movement takes care of its own. This 
produces gratitude toward the leader and deeper distrust of institutions. 

Public opinion under such conditions cannot easily discipline abuse. If half the country sees 
corruption and the other half sees justice, Congress receives mixed signals. Members from safe 
partisan districts respond to their own media ecosystem. Senators calculate according to party 
base. The president may even benefit from controversy. Outrage from opponents validates the 
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movement’s persecution narrative. The more critics condemn the pardon, the more supporters 
rally. 

This dynamic turns shame into fuel. In older republican theory, public shame restrains officials 
because leaders seek honor from a broadly recognized public. In factional media politics, 
leaders seek honor from their own side. Shame from enemies is not shame. It is confirmation. A 
president condemned by hostile media may gain status among supporters for defying them. A 
corrupt-looking pardon may therefore strengthen rather than weaken the leader inside his base. 

Media ecosystems also shorten memory. Each scandal is rapidly replaced by another. A pardon 
that should provoke sustained inquiry becomes one more episode in a stream of outrage. 
Supporters move from defense to counterattack. Critics move to the next alarm. The 
administrative and legal details are complex, while the emotional narratives are simple. The 
public rarely receives the sustained attention necessary to understand how clemency affects 
witness leverage, conspiracy proof, state exposure, or congressional oversight. 

This favors the president. The pardon power is immediate. Accountability is slow. A pardon can 
be issued in a day. Investigating its effects may take months or years. Media cycles reward the 
immediate act and exhaust the delayed inquiry. By the time consequences become visible, the 
political field has shifted. The president may rely on time, confusion, and narrative fatigue. 

Factional forgiveness also interacts with identity. If supporters identify with the pardoned, they 
may experience criticism of the beneficiary as criticism of themselves. January 6 defendants, 
election-law lawyers, anti-regulatory business figures, or staff accused of serving a controversial 
administration can become symbols for broader grievances. The pardon then operates 
emotionally at scale. It says to the movement: they came for you, but I protected you. This is a 
powerful bond. 

The same logic can apply to donor or white-collar clemency if framed correctly. A wealthy 
executive can be presented not as privileged but as persecuted by bureaucrats. A crypto 
founder can be presented as victim of anti-innovation regulators. A tax defendant can be 
presented as crushed by government excess. A former official can be presented as targeted for 
conservative service. Media framing can detach the beneficiary from elite status and attach him 
to populist grievance. The pardon becomes anti-establishment even when it helps the elite. 

This is one of the paradoxes of modern factional politics. Elite clemency can be sold as populist 
justice if the prosecution is attributed to a hated establishment. The beneficiary’s wealth or 
access becomes secondary to his role in the narrative. The public anger that might have 
restrained elite favoritism is redirected toward prosecutors, judges, agencies, or political 
opponents. The pardon escapes class critique by entering culture war. 
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Public opinion also fails when citizens become cynical about all prosecutions. If people believe 
both sides weaponize law, they may stop distinguishing legitimate accountability from 
retaliation. Pardons then become expected spoils of power. Each side prosecutes when in office; 
each side pardons when leaving. Citizens shrug. This cynicism may appear sophisticated, but it is 
fatal to rule of law. If all accountability is seen as politics, then actual corruption becomes 
almost impossible to punish. 

The media environment can either resist or accelerate this decline. Investigative reporting, 
careful legal analysis, archival work, and cross-partisan standards can help preserve 
accountability. But partisan amplification, selective outrage, conspiracy framing, and personality 
cult dynamics accelerate decay. The same technology that can expose abuse can also bury it 
under counter-narratives. The pardon power operates within this noisy field. 

The framers did not design the pardon clause for a world of fragmented media realities, 
algorithmic outrage, nationalized partisan identity, and permanent campaign fundraising. They 
expected public opinion to matter, but they imagined a thinner, slower, more elite public 
sphere. Modern media makes exposure easier but consensus harder. Everyone can see the 
pardon. Not everyone sees the same meaning. 

This is why public opinion no longer guarantees restraint. A president can survive condemnation 
if the right audience applauds. He can use hostile coverage as proof of persecution. He can rely 
on friendly media to sanctify the pardon. He can watch Congress follow the base. In such a 
system, factional forgiveness becomes stronger than national shame. 

The constitutional failure is therefore emotional as well as institutional. The republic loses the 
ability to feel common alarm. It loses a shared sense that some acts are corrupt even when 
useful to one’s side. It loses the moral reflex that says public power must not protect private 
networks. Without that reflex, the pardon power becomes whatever the winning faction says it 
is. 

11.4 The Republic After Shame 

The republic after shame is not a republic without laws. It may have many laws. It may have 
courts, elections, hearings, statutes, prosecutors, inspectors general, ethics rules, and 
constitutional clauses. Its problem is deeper: public disgrace no longer reliably attaches to 
abuses of power. Acts that once might have ended careers can become identity badges. 
Corruption can be rebranded as loyalty. Impunity can be rebranded as strength. Pardons for 
allies can be rebranded as justice. The moral atmosphere changes before the legal system does. 

Shame is a political force, not merely a personal feeling. It depends on shared standards. A 
leader feels shame when he violates norms recognized by a public whose judgment he values. If 
the only public he values is his faction, and the faction rewards the violation, shame disappears. 
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The leader may still be condemned by opponents, scholars, journalists, judges, or historians, but 
those audiences no longer govern his self-understanding. He is shameless not because criticism 
is absent, but because criticism comes from people he has defined as enemies. 

The pardon power is uniquely suited to shameless politics because it is visible, dramatic, and 
difficult to reverse. A president can pardon a controversial figure and dare critics to object. The 
act displays dominance. It says that courts, prosecutors, juries, and opponents may condemn, 
but the president can forgive. If supporters cheer, the act becomes a show of command. The 
more outrageous the pardon appears to critics, the more it may demonstrate the leader’s 
refusal to submit. 

In the republic after shame, the old distinction between scandal and strategy collapses. A 
pardon that generates outrage may be strategically useful precisely because it generates 
outrage. It mobilizes supporters, raises money, dominates media, distracts from other issues, 
and reinforces the persecution narrative. What once would have been a liability becomes 
content. The president does not hide the abuse; he performs it. The performance is part of the 
power. 

This changes how constitutional safeguards operate. Impeachment assumes that exposure of 
abuse creates pressure. Oversight assumes that facts matter. Elections assume voters punish 
misconduct. Journalism assumes revelation has consequences. But shameless politics converts 
revelation into combat. The exposed act is not denied or corrected. It is justified, mocked, 
repeated, or celebrated. The safeguard becomes part of the spectacle. 

Pardons in such a culture can become rites of factional absolution. The leader forgives the loyal. 
The movement celebrates the forgiven. The legal system is cast as persecutor. Opponents rage. 
The rage confirms the movement’s story. The pardon is therefore both legal act and ritual 
drama. It restores the pardoned to the community, not through repentance, but through 
defiance. This is why ordinary language of mercy is insufficient. The act functions more like 
political sacrament than legal correction. 

The republic after shame also loses deterrence. Future actors learn that wrongdoing may not 
end their careers if it serves the right faction. A lawyer who advances reckless claims may 
become a hero. A staffer who defies oversight may become a martyr. A donor convicted of 
financial misconduct may become an example of government overreach. A family member 
under investigation may become proof that enemies attack bloodlines. If the movement 
protects them, the reputational cost of misconduct falls. 

This reputational inversion is crucial. Law punishes through formal sanctions. Society punishes 
through status. If status rewards the legally exposed, law’s deterrent effect weakens. A person 
may endure prosecution if it brings fame, fundraising, media attention, movement loyalty, and 
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eventual pardon. The cost-benefit calculation changes. In extreme cases, indictment becomes 
credential. Conviction becomes martyrdom. Pardon becomes coronation. 

The republic after shame also corrupts the meaning of public service. Officials no longer fear 
being remembered as instruments of abuse. They may expect to be remembered by their 
faction as warriors. The audience of judgment narrows. A staffer does not ask what neutral 
history will say. He asks what the movement will say. If the movement praises obedience, 
legality becomes secondary. If the leader can pardon, the path becomes clearer. 

This is how personalist rule grows inside constitutional forms. The president does not abolish 
Congress. He does not cancel courts. He does not suspend the Constitution. He teaches his 
followers that those institutions are legitimate only when they serve the movement. He uses 
lawful powers, including pardons, to reward loyalty and punish betrayal. He turns shame into 
proof of courage. The forms remain, but the spirit changes. 

A republic after shame may still hold elections, but elections become contests over impunity. 
Victory means protection for our side and prosecution of theirs. Defeat means danger unless 
pardons are issued on the way out. The peaceful transfer of power becomes legally armed 
transition. Outgoing administrations consider clemency shields. Incoming administrations 
consider investigations. Each side expects retaliation. The pardon power becomes part of the 
cycle of regime distrust. 

The tragedy is that real abuses of prosecution can exist within this cycle. Law can be 
weaponized. Selective prosecution can happen. Political enemies can be targeted. This makes 
the problem harder. If every prosecution is trusted, the state may become tyrannical. If every 
prosecution is dismissed as lawfare, accountability dies. A republic needs the capacity to 
distinguish. Shame helps maintain that capacity because it allows citizens to condemn their own 
side when necessary. Without shame, distinction collapses into faction. 

The republic after shame therefore cannot be repaired only by legal rules. Rules matter, but 
cultural standards matter too. A constitutional amendment limiting family or self-interested 
pardons might help. Transparency requirements might help. Independent clemency review 
might help. But if the public rewards leaders for evading accountability, rules will be tested, 
narrowed, ignored, or reframed. The deeper repair requires rebuilding the expectation that 
public power must not be used for private protection. 

This expectation must apply across parties. A family pardon by one president weakens 
objections to family pardons by another. Donor-adjacent clemency by one side excuses donor-
adjacent clemency by the other. Exit pardons become reciprocal. The only way to stop the spiral 
is to recover standards that bind one’s own faction. Without that, every reform becomes 
another weapon in partisan struggle. 
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The pardon power reveals whether such standards still exist. It asks whether citizens can say: 
even if this helps our side, it is wrong. It asks whether Congress can say: even if this president is 
ours, the office has been abused. It asks whether media can say: even if the prosecution was 
politically convenient to our opponents, the pardon still corrupts justice. It asks whether a 
republic can still recognize self-protection when it is wrapped in the language of mercy. 

The answer is uncertain. The modern presidency has grown powerful, parties have hardened, 
media realities have fragmented, and personalist loyalty has deepened. Impeachment has 
become harder to use as the framers intended. Public shame has weakened. The pardon power 
remains broad. These conditions create a constitutional failure mode in which the president can 
protect his network, the party can protect the president, and the public can divide into 
incompatible moral universes. 

A republic after shame is not necessarily dead. But it is vulnerable. It can still recover if 
institutions rediscover courage, if citizens punish corruption by their own side, if Congress treats 
pardon abuse as impeachable, if courts reject self-pardon, if states preserve independent 
accountability, if journalists document facts carefully, and if historians refuse factional memory. 
Recovery requires more than outrage. It requires consequences. 

The pardon power was meant to temper justice with mercy. In a republic after shame, it can 
temper accountability with loyalty. That is the constitutional failure. Not that the president can 
forgive. Not that mercy exists. But that mercy can become impunity when the institutions 
designed to punish abuse no longer dare to act. The framers gave Congress the remedy. The 
modern question is whether Congress, parties, media, and citizens still have the moral capacity 
to use it. 

 

12. Reform, Countermeasures, and the Future of Clemency 

The pardon power cannot simply be abolished without damaging the constitutional system. A 
republic needs mercy. Criminal law is too blunt, prosecutors are too powerful, legislatures write 
rules too generally, judges can be constrained by mandatory penalties, and juries can err. 
Innocent people are convicted. Guilty people are overpunished. Political reconciliation 
sometimes requires forgiveness. Human beings change. A system without clemency would be 
more rigid, more cruel, and less capable of correcting its own failures. The problem, therefore, is 
not the existence of the pardon power. The problem is the conversion of mercy into impunity. 

Reform must begin with this distinction. A pardon that releases an overpunished prisoner, 
corrects an unjust sentence, restores civil rights after rehabilitation, or ends a period of national 
conflict may serve the republic. A pardon that protects family members, witnesses, campaign 
operatives, donors, appointees, personal lawyers, or staff from accountability for conduct 



133 
 

connected to the president’s own interests damages the republic. The same Article II instrument 
can heal or corrupt. Reform must preserve the first use while restraining the second. 

This is difficult because the pardon power is constitutional. Ordinary statutes cannot simply take 
away a power the Constitution grants to the president. Congress cannot by ordinary law say 
that the president may not pardon a family member if the constitutional text is read to allow it. 
Congress cannot require Senate consent as a statutory condition if the Constitution vests the 
power in the president alone. Many of the strongest reforms would therefore require 
constitutional amendment, not ordinary legislation. That difficulty is real. But it does not make 
reform impossible. It clarifies which reforms are legally hard, which are politically possible, and 
which are norm-based rather than binding. 

The reform challenge has four layers. The first is amendment: changing the constitutional text to 
limit the most self-interested uses of clemency. The second is transparency: forcing public 
disclosure of pardon-related communications, recommendations, conflicts, and effects. The 
third is institutional design: creating advisory processes, independent clemency boards, ethics 
screens, and delayed-effect mechanisms that make abusive pardons harder to issue casually. 
The fourth is political culture: restoring the expectation that a president who uses mercy to 
protect his own network has abused the office, even if the pardon remains legally valid. 

No single reform solves the whole problem. A family-pardon ban would not address donor 
pardons. A self-pardon ban would not address network pardons. Transparency would not 
prevent a shameless president from issuing corrupt clemency openly. Independent boards could 
be bypassed unless constitutionally entrenched. Impeachment remains available but depends 
on Congress. State law remains outside federal pardon power but cannot replace federal 
accountability. Reform must therefore be layered. The goal is not perfect prevention. The goal is 
to raise the cost of abuse, preserve truth, deter self-protection, and make corrupt clemency 
politically unmistakable. 

The most important reform principle is conflict of interest. A president should not be able to 
pardon people whose criminal exposure directly relates to the president’s own family, 
campaign, business, administration, donors, personal legal defense, or election interests 
without extraordinary scrutiny. The central question should be: does this pardon protect the 
public, or does it protect the president? That question must be built into law, institutions, and 
political judgment. 

The future of clemency depends on whether the republic can recover the distinction between 
mercy and factional absolution. If pardons continue to be used as family protection, donor 
relief, movement vindication, staff insurance, or exit armor, the pardon power will become one 
of the main engines of executive impunity. If reforms can redirect clemency toward transparent, 
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equitable, public-regarding mercy, the power can still serve its original humane purpose. The 
task is not to destroy the mercy valve. The task is to prevent the mercy valve from becoming the 
escape hatch of the powerful. 

12.1 Constitutional Amendment Options 

The strongest reforms would require constitutional amendment because the pardon power is 
embedded in Article II. An amendment could place express limits on self-pardons, family 
pardons, conflict-of-interest pardons, and pardons connected to the president’s own campaign, 
administration, or personal legal exposure. Such an amendment would not abolish clemency. It 
would define categories where unilateral presidential mercy is too conflicted to be trusted. 

The first and most obvious amendment would prohibit self-pardons. The text could state plainly 
that no president may grant a pardon or reprieve to himself or herself. This would remove the 
unresolved legal question and prevent a future president from forcing the courts into crisis. The 
rule would be simple, intelligible, and consistent with the principle that no one may be judge in 
his own case. It would not prevent a later president from pardoning a former president, but it 
would close the most direct route of self-clemency. 

A second amendment could bar pardons for close family members. The definition would need 
care. It might include spouse, children, parents, siblings, in-laws, sons-in-law, daughters-in-law, 
domestic partners, and perhaps persons with substantial shared financial interests. The purpose 
would not be to punish families. It would be to prevent the president from using public mercy 
for private household protection. Such a ban would preserve the republican boundary between 
office and blood. 

A third amendment could restrict pardons for campaign officials, personal attorneys, senior 
administration officials, donors, or persons whose covered offenses relate substantially to the 
president’s election, campaign, business, administration, or personal interests. This category is 
harder to define but more important. The president can protect himself indirectly by pardoning 
instruments. A self-pardon ban alone is insufficient if the president can pardon everyone whose 
testimony would expose him. The amendment would need to address network self-protection. 

One possible approach would be a conflict-trigger rule. If the pardon beneficiary’s conduct 
substantially relates to an investigation of the president, the president’s family, the president’s 
campaign, the president’s business, or senior officials acting under presidential direction, 
unilateral pardon would be barred or delayed. The pardon could require approval by an 
independent tribunal, a supermajority of Congress, or a successor president after a cooling-off 
period. The aim would be to separate mercy from personal interest. 

A fourth amendment could require Senate consent for certain categories of pardons. The 
framers rejected Senate participation in the ordinary pardon power, but a modern amendment 
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could require consent only where conflicts are acute: self-related matters, family members, 
campaign officials, senior appointees, donors above a threshold, or pardons issued during the 
final months of a term. This would preserve ordinary clemency while adding a check to the most 
dangerous cases. 

The Senate-consent model has weaknesses. If the president’s party controls the Senate, consent 
may become a rubber stamp. If the opposition controls it, legitimate clemency may be blocked. 
The Senate itself is political. Still, requiring public approval would slow abuse, create a record, 
and force legislators to own the decision. It would make factional protection less secret and less 
unilateral. 

A fifth amendment could create a delayed-effect rule for certain pardons. For example, pardons 
issued to family members, senior officials, campaign personnel, or donors during the final year 
of a presidency might not take effect for a fixed period unless approved by an independent body 
or Congress. This would prevent final-hour exit armor from immediately destroying federal 
leverage. It would also give the next administration or Congress time to examine whether the 
pardon was self-protective. 

A sixth amendment could prohibit pardons that interfere with testimony in matters involving 
the president. This would be difficult to draft because motive is hard to prove. But the 
amendment could focus on objective categories: no pardon may be issued to a person who is a 
material witness or target in a federal investigation substantially involving the president, unless 
approved by a court or independent clemency panel. Such a rule would directly address the 
problem of destroying prosecutorial leverage. 

A seventh amendment could preserve compulsory testimony after pardon. It could state that 
any person receiving clemency for conduct connected to public office, elections, or presidential 
administration must provide truthful testimony to Congress, courts, or prosecutors when 
lawfully required, and that the pardon is void if obtained through concealment, perjury, or 
corrupt bargain. This would not undo every abuse, but it would link mercy to disclosure rather 
than silence. 

An eighth amendment could void pardons granted in exchange for bribes, campaign 
contributions, promises of silence, false testimony, or other corrupt benefits. Bribery is already 
criminal, but the legal effect of a corruptly obtained pardon is complex. A clear constitutional 
rule could say that a pardon procured through corrupt exchange is void. This would make the 
pardon power less useful as a transaction. The challenge would be proof, but the principle 
would matter. 

The difficulty with all amendments is political feasibility. Constitutional amendments require 
extraordinary consensus. In a polarized country, the side that expects to benefit from broad 
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pardon power may resist limits. Each party may fear disarming its own future president while 
the other side remains aggressive. Reform may therefore be most possible after a bipartisan 
shock: a pardon abuse so obvious that both sides fear future repetition. Unfortunately, 
constitutional systems often reform only after damage. 

Even if amendment is difficult, drafting amendment options clarifies the problem. It forces the 
republic to name what it fears: self-pardons, family pardons, donor pardons, witness pardons, 
staff pardons, election-related network pardons, and exit armor. Naming these categories helps 
political judgment even before legal reform occurs. It tells Congress and the public what to 
watch. 

The amendment goal should not be to make clemency timid. It should be to make clemency 
public-regarding. Presidents should retain power to correct injustice, commute excessive 
sentences, pardon rehabilitated people, and reconcile political conflicts where the president has 
no personal stake. The amendment should target self-interest, not mercy. It should distinguish 
the prisoner forgotten by the system from the insider protected by the system. 

A well-designed amendment would therefore preserve ordinary clemency, prohibit direct self-
clemency, restrict family and network clemency, require transparency for conflicted cases, and 
prevent exit pardons from destroying investigations before truth emerges. Such reform would 
not guarantee virtue. No text can. But it would remove the most dangerous assumption in the 
current system: that the president may be trusted to judge his own instruments. 

12.2 Statutory Disclosure and Transparency Requirements 

Even without constitutional amendment, Congress can pursue transparency. It may not be able 
to eliminate the president’s pardon power by statute, but it can require disclosure, create 
reporting obligations, regulate executive-branch processes, fund oversight, mandate 
preservation of records, and investigate abuses. Transparency is not sufficient, but it is 
necessary. Corrupt clemency thrives in secrecy, ambiguity, and speed. Disclosure raises the cost. 

A basic statutory reform would require publication of a detailed clemency statement for every 
pardon, commutation, reprieve, or remission. The statement should identify the beneficiary, 
covered offenses, procedural history, sentence, remaining penalties, restitution obligations, 
victims’ interests, whether the Office of the Pardon Attorney reviewed the case, whether the 
Department of Justice objected, and the president’s stated reasons. Ordinary citizens deserve to 
know why federal punishment was erased or reduced. 

A second reform would require disclosure of conflicts of interest. The president should have to 
disclose whether the beneficiary is a family member, campaign employee, donor, fundraiser, 
business associate, personal attorney, administration official, lobbyist, contractor, political 
appointee, or person connected to an investigation involving the president. This disclosure 
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would not necessarily bar the pardon, but it would force the conflict into public view. Citizens 
should not have to reconstruct relationships through journalism after the fact. 

A third reform would require disclosure of pardon-related communications. The public should 
know who requested the pardon, who recommended it, who opposed it, whether money or 
political support was mentioned, whether the beneficiary or associates donated to presidential 
committees, whether lobbyists were involved, and whether White House officials bypassed 
normal channels. Some communications may involve privileged material or sensitive law-
enforcement information, but a disclosure framework can protect legitimate confidentiality 
while exposing influence. 

A fourth reform would require certification that no corrupt exchange occurred. The beneficiary, 
counsel, principal advocates, and relevant executive officials could be required to certify under 
penalty of law that the pardon was not sought or granted in exchange for campaign 
contributions, promises of silence, false testimony, refusal to cooperate, business benefits, 
personal gifts, or other improper consideration. False certifications would create independent 
legal exposure. This would not catch every abuse, but it would create a paper trail and raise 
legal stakes. 

A fifth reform would require preservation of clemency records. Presidents should not be able to 
erase, conceal, or scatter the record of pardon decision-making. All communications, 
memoranda, recommendations, conflict reviews, and draft language should be preserved as 
presidential records subject to eventual archival review and, where appropriate, congressional 
oversight. The pardon power may be discretionary, but its use should not vanish into private 
memory. 

A sixth reform would require victim and prosecutor notification in relevant cases. For ordinary 
clemency, victims, prosecutors, judges, and supervising agencies should have the opportunity to 
provide input before a pardon or commutation is issued, unless emergency circumstances exist. 
In white-collar cases, investors, employees, taxpayers, or other harmed parties may have 
important information. In public-corruption cases, prosecutors may know whether the 
beneficiary remains a witness. The president need not follow every recommendation, but he 
should not act in ignorance or secrecy. 

A seventh reform would require special reports for late-term clemency. Any pardon issued after 
a presidential election, after a president has lost reelection, or during the final year of a second 
term should receive heightened disclosure. Exit pardons are uniquely dangerous because 
accountability is lowest. A statutory late-term report could require prompt disclosure of 
conflicts, reasons, communications, and investigative effects. If a president chooses to issue 
final-hour clemency, the public should quickly see what was done. 
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An eighth reform would require donor disclosure. If a beneficiary, immediate family member, 
business entity, lawyer, lobbyist, or principal advocate made substantial political contributions 
to the president, presidential committees, affiliated super PACs, inaugural committees, legal 
defense funds, or related entities, those contributions should be disclosed in connection with 
the clemency grant. The point is not to say all donor pardons are corrupt. The point is to make 
financial proximity visible. 

A ninth reform would require testimony availability disclosure. The Department of Justice 
should be required to state whether the beneficiary was a witness, target, subject, cooperating 
party, or potential source of information in any federal investigation involving public office, 
elections, the president, senior officials, or major donors. This need not reveal sensitive 
investigative details publicly in every case, but Congress should receive enough information to 
determine whether the pardon affected prosecutorial leverage. 

A tenth reform would create criminal penalties for pardon influence fraud. People who sell 
access to clemency, falsely claim influence, solicit donations in exchange for pardon help, or 
conceal financial arrangements related to clemency should face clear statutory consequences. 
Influence markets grow where executive discretion is opaque. The law should make pardon 
brokering risky, especially where donors and wealthy defendants are involved. 

Transparency reforms have limits. A shameless president may disclose conflicts and issue the 
pardon anyway. A disciplined party may defend the act regardless. Courts may still treat the 
pardon as valid. But transparency changes the terrain. It gives Congress facts. It gives journalists 
records. It gives historians evidence. It gives voters a clearer picture. It makes corrupt clemency 
harder to disguise as ordinary mercy. 

Transparency also helps distinguish legitimate clemency from abuse. If a wealthy defendant 
truly was overpunished, the record can show it. If a family member truly was selectively 
prosecuted, the argument can be made openly. If a staffer truly acted in good faith under legal 
advice, the evidence can be presented. Secrecy is not necessary for justice. The more conflicted 
the pardon, the greater the need for public explanation. 

Congressional oversight should accompany disclosure. Committees should hold hearings on 
controversial pardons, especially those involving family, donors, staff, campaign officials, 
personal lawyers, senior appointees, election-related conduct, or late-term grants. Witnesses 
should include pardon advocates, Justice Department officials, victims, ethics experts, and, 
where appropriate, beneficiaries. The point is not to relitigate every case. The point is to enforce 
the idea that clemency is a public trust. 

Statutory reforms should also protect whistleblowers. Officials who report corrupt pardon 
discussions, donor influence, concealment of conflicts, or pressure to bypass review should 
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receive protection against retaliation. A staffer who sees clemency being traded for silence or 
money must have a safe route to report it. Without whistleblower protection, pardon 
corruption may remain hidden until too late. 

Transparency is not a substitute for constitutional limits, but it is a realistic countermeasure. It 
can be enacted more easily than amendment. It can shape norms. It can expose patterns. It can 
deter some abuses. It can provide the record needed for impeachment or legislation. It can 
prevent the pardon power from operating as a private channel of grace within the public state. 

The guiding principle should be simple: the broader and more conflicted the pardon, the 
brighter the light. Mercy for the powerless may require compassion. Mercy for the powerful 
requires explanation. A republic can tolerate discretion, but it cannot tolerate secret impunity. 

12.3 Limits on Family, Campaign, and Administration-Related Pardons 

The most dangerous pardons are those involving the president’s own circle: family members, 
campaign officials, personal attorneys, major donors, senior appointees, staff, business 
associates, and people whose conduct relates to the president’s election or administration. 
These are the categories where mercy and self-protection are hardest to distinguish. Reform 
must therefore focus on conflict-related pardons, not ordinary clemency. 

Family-related pardons should face the strongest presumption against validity or legitimacy. A 
president should not be the sole judge of whether his child, spouse, son-in-law, daughter, 
sibling, parent, or in-law deserves federal mercy. The conflict of interest is obvious and 
unavoidable. Even if the family member has a plausible claim of unfair treatment, the president 
is not a neutral decision-maker. A legal system that would require judges to recuse from family 
cases should not allow presidents to pardon family members without extraordinary restriction. 

Campaign-related pardons raise a different but equally serious concern. Campaign officials act 
to obtain or retain presidential power. If their legal exposure arises from campaign conduct, 
election disputes, fundraising, messaging, voter operations, coordination, or pressure on 
officials, the president may have a direct interest in protecting them. Their prosecution may 
reveal the president’s own intent, knowledge, or benefit. Pardoning them can destroy the chain 
of accountability. Any reform that ignores campaign figures leaves the main network problem 
intact. 

Administration-related pardons are also dangerous because the president acts through 
appointees and staff. Senior officials may carry out policies, issue orders, pressure agencies, 
handle records, supervise law enforcement, direct military or intelligence actions, or manage 
controversial programs. If they later face federal exposure, the president may be tempted to 
protect them to protect himself, his legacy, or his governing apparatus. Staff pardons can teach 
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future officials that obedience will be insured. Limits must therefore cover senior appointees 
and staff whose conduct relates to official service. 

Personal attorneys require special attention. A president’s private lawyers may know facts, 
intentions, communications, and strategies central to investigations. They may also act as 
political agents. Pardoning them can shield the president indirectly by reducing witness 
pressure and rewarding loyalty. Reform should treat personal attorneys and legal advisers 
connected to the president’s political or personal matters as high-conflict beneficiaries. 

Donor-related pardons require a different threshold. A president should not be barred from 
pardoning any person who ever donated a small amount. But major donors, fundraisers, 
bundlers, super PAC supporters, inaugural donors, legal defense fund contributors, and business 
figures with substantial financial support for the president should trigger disclosure and 
heightened review. The problem is not political participation by citizens. The problem is the 
appearance that large financial support creates access to mercy. 

Business-associate pardons are also important, especially for presidents with extensive private 
financial histories. A beneficiary who has shared business ventures, loans, licensing 
arrangements, real-estate deals, investments, consulting relationships, or family financial 
interests with the president should be treated as conflicted. The pardon power should not 
become a tool for cleaning up the legal risks of the president’s commercial world. 

Election-related pardons deserve special restriction. The president should face severe limits on 
pardoning conduct connected to his own election, reelection, defeat, certification dispute, 
elector strategy, campaign finance, voter pressure, or transition conflict. Elections are the 
source of presidential legitimacy. A president who pardons his own election instruments is 
intervening in the process that defines his power. That is a uniquely dangerous conflict. 

One reform model would not absolutely ban all these pardons but would require independent 
approval. For example, a president could propose clemency for a conflicted beneficiary, but it 
would not take effect unless approved by a special clemency court, bipartisan congressional 
panel, or independent constitutional board. The reviewing body would examine conflict, public 
interest, investigative effect, victim interests, and evidence of corrupt exchange. The president 
would retain the ability to initiate mercy, but not to complete self-interested mercy alone. 

Another model would require delayed effect. A pardon for family, campaign, administration, 
donor, or election-related beneficiaries could take effect only after the president leaves office 
and after a fixed review period. This would preserve evidence, allow prosecutors to assess 
witness issues, and give Congress time to investigate. It would not permanently bar mercy, but it 
would prevent immediate destruction of leverage. 
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A stricter model would impose categorical bans. No self-pardon. No family pardon. No pardon 
for campaign officials or appointees for conduct related to the president’s campaign or 
administration. No pardon for witnesses in investigations involving the president. This approach 
is cleaner but harder to draft. Overbreadth could prevent legitimate clemency in cases of actual 
injustice. Underbreadth could leave loopholes. The challenge is to restrain self-protection 
without eliminating mercy for genuinely wronged individuals. 

A conflict-based model may be more flexible. It would ask whether a reasonable person would 
believe the president has a personal, familial, financial, electoral, or political interest in the 
beneficiary’s legal exposure. If yes, special procedures apply. This resembles recusal ethics. 
Judges do not decide cases involving personal conflicts. Presidents should not unilaterally 
pardon in cases involving personal conflicts. 

Critics may argue that such limits would weaken the president’s ability to counter political 
prosecutions of his allies. This concern cannot be dismissed. A successor administration could 
abuse prosecution against former officials or campaign staff. But the remedy should not be 
unilateral self-interested pardon by the very president whose conduct is at issue. A neutral or 
bipartisan review process would be better suited to distinguish persecution from accountability. 

Another objection is that defining “campaign-related” or “administration-related” conduct could 
be difficult. It would be. But law often handles difficult definitions. Conflict-of-interest rules, 
recusal standards, ethics statutes, campaign-finance rules, and obstruction laws all require 
judgment. Difficulty is not an excuse for leaving the most dangerous area unregulated. 

The reform must also address pardons through intermediaries. A president might not pardon his 
family member directly but might pardon the family member’s lawyer, business partner, donor, 
or aide. The law should look at functional connection, not merely formal status. If the 
beneficiary’s exposure substantially concerns the president’s own interests or network, the 
conflict exists. The phrase “his own instruments” should be understood functionally. 

The public explanation for these limits should be republican, not partisan. No president of any 
party should be able to pardon his own family, campaign, staff, donors, or witnesses without 
heightened scrutiny. The rule should apply to Biden, Trump, future Democrats, future 
Republicans, independents, and anyone else who holds the office. Reform will fail if it is framed 
only as anti-Trump. It must be framed as anti-monarchical. 

The goal is not vengeance against presidential circles. It is restoration of public trust. People 
close to the president should not be presumed guilty, but neither should they be presumed 
pardonable. Proximity to power should increase accountability, not reduce it. A republic cannot 
survive if the people most able to abuse public power are also the people most likely to receive 
public mercy. 
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Limits on family, campaign, and administration-related pardons therefore strike at the heart of 
the modern clemency crisis. They address the president’s ability to protect the very network 
through which he acts. Without such limits, reforms may reduce cosmetic abuses while leaving 
the central danger intact. The president would still be able to pardon the instruments. And as 
the framers understood, the instruments are where self-protection begins. 

12.4 Independent Clemency Boards and Delayed-Effect Pardons 

Independent clemency boards offer a way to preserve mercy while reducing self-interested 
presidential discretion. The basic idea is simple: clemency decisions should be reviewed by a 
body that is insulated from the president’s personal, family, campaign, donor, and factional 
interests. Such a board could evaluate petitions, collect facts, hear victims, assess conflicts, 
examine sentencing disparities, and recommend grants or denials. The president might retain 
final authority in ordinary cases, but conflicted cases would require heightened review. 

A strong independent board would include judges, former prosecutors, defense lawyers, 
sentencing experts, civil-rights advocates, victims’ representatives, ethics specialists, and 
perhaps members appointed by both political branches. Its membership should not be 
controlled solely by the president. Terms should be staggered. Removal should be limited. 
Proceedings should be documented. Recommendations should be public unless confidentiality 
is required. The board’s purpose would be to separate clemency from court politics, donor 
access, and factional loyalty. 

For ordinary clemency, the board could improve fairness. It could identify excessive sentences, 
outdated drug penalties, wrongful convictions, compassionate-release cases, rehabilitation, 
collateral consequences, and disproportionate punishment. This would help restore the mercy 
function of the pardon power. A fairer ordinary process would also make political pardons stand 
out more clearly. If thousands of deserving petitioners are ignored while insiders are pardoned, 
abuse becomes visible. An independent board can create a baseline of justice. 

For conflicted clemency, the board would provide a screen. If the beneficiary is family, campaign 
staff, senior administration official, donor, personal attorney, business associate, or witness in a 
presidentially related investigation, the board would assess whether the pardon serves public 
justice or private protection. It would consider whether the beneficiary has provided truthful 
testimony, whether investigations remain pending, whether victims were heard, whether 
restitution is satisfied, whether the president has a conflict, and whether the case resembles 
ordinary clemency grants. 

The board could also issue conflict findings. Even if it cannot constitutionally block the president 
in all cases without amendment, it could publicly state: this pardon involves a serious conflict of 
interest; this beneficiary is a material witness; this grant bypassed ordinary process; this grant 
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affects an ongoing investigation; this grant benefits a major donor; this grant concerns a family 
member. Such findings would give Congress, voters, journalists, and historians a clear record. 
They would make shamelessness harder to hide. 

A constitutionally entrenched board could go further. An amendment could require that certain 
categories of pardons receive board approval before taking effect. Ordinary clemency would 
remain presidential, but high-conflict clemency would become shared or delayed. This would 
preserve the president’s mercy role while preventing unilateral self-protection. The board would 
not replace the president; it would restrain the president where his own interests are too direct. 

Delayed-effect pardons are another important reform. The most dangerous pardons often occur 
at the end of a term, when the president faces little political accountability and when 
investigations may be about to begin or continue under a successor. A delayed-effect rule would 
say that certain pardons do not become effective immediately. They take effect only after a 
waiting period, after disclosure, after review, or after Congress has had an opportunity to 
examine the grant. 

A delayed-effect rule could apply to late-term pardons, family pardons, donor-related pardons, 
campaign-related pardons, election-related pardons, and staff pardons. For example, a pardon 
issued after Election Day or during the final six months of a presidency to a conflicted 
beneficiary might become effective ninety or one hundred eighty days later unless approved by 
an independent board. During that period, courts, prosecutors, Congress, and the public could 
assess the effect. This would reduce the ability to issue final-hour exit armor. 

The delay would also preserve prosecutorial leverage temporarily. If a witness receives an 
immediate pardon, cooperation incentives can collapse at once. If the pardon is delayed, 
prosecutors may have time to secure testimony, evaluate state exposure, seek court orders, or 
determine whether the pardon was intended to obstruct. The delay does not deny mercy 
permanently. It prevents mercy from being used as an instantaneous shield against truth. 

Critics may argue that delayed pardons undermine the nature of clemency, which sometimes 
requires immediate action. That concern is valid for ordinary cases. A death-penalty reprieve, 
humanitarian commutation, or urgent injustice may require speed. The delayed-effect rule 
should therefore target conflicted categories, not all clemency. A prisoner dying in custody 
should not wait because presidents abuse donor pardons. Reform should be precise. 

Another model is conditional clemency. The president may grant a pardon conditioned on 
truthful testimony, restitution, cooperation with lawful investigations, or compliance with 
subpoenas. Conditional pardons already exist in clemency practice in various forms. Reform 
could make such conditions mandatory in conflicted public-office cases. If the beneficiary 
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refuses truthful testimony, the pardon could be revoked or deemed void. This would align mercy 
with disclosure rather than silence. 

Conditional clemency has legal complexities. Revocation standards must be clear. Beneficiaries 
must know what is required. Courts may need to decide disputes. But the principle is sound: a 
person pardoned in a matter affecting public trust should not use mercy to conceal facts. If the 
public is asked to accept forgiveness, the beneficiary should provide truth. 

Independent boards can also reduce donor influence by regularizing access. Instead of wealthy 
defendants reaching the White House through lobbyists, fundraisers, or political allies, all 
applicants would pass through a transparent process. Recommendations would be based on 
criteria. Political support could still exist, but it would have to confront an institutional record. 
The board would not eliminate influence, but it would make influence more visible and less 
decisive. 

A board could also collect data. Clemency should be measured. How many petitions are filed? 
How many are granted? What offenses? What sentences? What demographics? What political 
connections? What donor histories? What bypassed the ordinary process? Data would reveal 
whether mercy flows downward to the overpunished or upward to the connected. Without 
data, patterns remain anecdotal. With data, abuse can be documented. 

The board should also protect the dignity of clemency. The current political-pardon system 
often makes mercy look corrupt even when some grants may be justified. A credible 
independent process would help legitimate worthy pardons. If a controversial person truly 
deserves clemency, an independent recommendation would strengthen the case. The president 
would be less able to hide corrupt grants, but also better able to defend fair ones. 

Delayed-effect pardons and independent boards should be paired with congressional reporting. 
Any conflicted pardon should generate a report to Congress. The report should identify 
conflicts, investigative effects, victim input, donor connections, and whether the board 
approved. Congress could then decide whether hearings, legislation, censure, or impeachment 
are warranted. The goal is to restore consequences around the pardon power. 

These reforms cannot eliminate all abuse. A president determined to act corruptly may still act. 
A loyal party may still defend him. A board may be attacked as partisan. A delay may be 
litigated. But reforms can change incentives. They can make abuse slower, more visible, more 
contestable, and more costly. They can give honest officials a process to invoke. They can 
provide Congress with evidence. They can help citizens distinguish mercy from impunity. 

The independent clemency board represents a republican answer to a monarchical power. It 
says: mercy may remain, but it must be disciplined by public reason. The delayed-effect pardon 
represents a temporal answer to exit abuse. It says: a president may not use the final hour to 
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erase accountability before the republic can see what is happening. Together, they preserve 
clemency while reducing its use as factional armor. 

12.5 The Central Reform Question: Mercy Without Impunity 

The central reform question is whether the United States can preserve mercy without 
preserving impunity. The pardon power exists because justice sometimes needs correction. But 
the same power can protect the powerful from justice itself. Reform must therefore avoid two 
opposite failures. One failure is rigid legalism: abolishing or crippling clemency so thoroughly 
that the system cannot correct cruelty. The other failure is executive impunity: leaving the 
power so broad and opaque that presidents can protect their own networks. The right answer 
lies between them. 

Mercy without impunity begins with purpose. A pardon should serve public justice, not private 
loyalty. It should correct excessive punishment, wrongful conviction, rehabilitation, 
humanitarian need, legal change, or genuine reconciliation. It should not reward silence, protect 
family, repay donors, insulate staff, vindicate a faction, or destroy an investigation. The 
constitutional form may be identical, but the moral purpose is not. Reform must make purpose 
visible. 

Second, mercy without impunity requires equality of access. If clemency is available mainly to 
the connected, it becomes aristocratic. Ordinary prisoners, poor defendants, overpunished drug 
offenders, elderly inmates, rehabilitated people, and victims of unjust laws should not be 
invisible while donors and insiders receive presidential attention. A legitimate clemency system 
must look downward as well as upward. Mercy should not climb the social hierarchy more easily 
than it descends. 

Third, mercy without impunity requires conflict rules. The president should not unilaterally 
decide cases involving his own family, campaign, donors, appointees, personal attorneys, 
business associates, or witnesses. These are not ordinary clemency cases. They are conflict 
cases. A republic that understands judicial recusal should understand clemency recusal. Where 
the president has a personal stake, another process must intervene. 

Fourth, mercy without impunity requires transparency. Secret mercy for the powerful is 
indistinguishable from favor. The public should know who asked, who recommended, who 
donated, who objected, what conflicts existed, what investigations were affected, what victims 
said, and why clemency was granted. Transparency does not eliminate discretion, but it turns 
private grace into public judgment. If a pardon cannot survive explanation, it should not be 
issued. 

Fifth, mercy without impunity requires truth. Pardons in public-corruption, election, 
administration, donor, or staff cases should not become silence agreements. Beneficiaries 
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should be required to provide truthful testimony when lawfully called. Clemency should not be 
used to prevent detection. If the republic forgives, it may still demand the truth. Mercy that 
conceals is not mercy. It is obstruction by another name. 

Sixth, mercy without impunity requires timing rules. Exit pardons are dangerous because they 
occur when accountability is weakest. Late-term clemency for conflicted beneficiaries should be 
delayed, reviewed, or disclosed immediately. A president should not be able to wait until the 
final hours and then armor a network against federal law. Mercy should not depend on the 
clock running out. 

Seventh, mercy without impunity requires Congress to rediscover impeachment as a real 
remedy. If a president uses the pardon power corruptly, Congress must treat that abuse as 
impeachable even if the pardon itself remains legally valid. The public must understand that 
lawful power can be abused. A pardon can be constitutional in form and corrupt in purpose. 
Impeachment exists for precisely that category of betrayal. 

Eighth, mercy without impunity requires state accountability to remain independent. Federal 
pardons should not intimidate state prosecutors or delegitimize state law. Where state crimes 
exist, states must be able to proceed without being treated as enemies of presidential mercy. 
Federalism is an imperfect but essential limit on executive self-protection. It should be defended 
as part of the accountability system. 

Ninth, mercy without impunity requires cultural restraint. No rule can substitute for the 
expectation that presidents should not protect their own instruments. A president who refrains 
from pardoning family or staff may suffer politically or personally, but he preserves the office. A 
president who uses clemency for self-protection may win a short-term battle while degrading 
the presidency. Citizens must reward restraint and punish abuse, even when the abuser belongs 
to their side. 

Tenth, mercy without impunity requires bipartisan standards. Pardon abuse cannot be wrong 
only when the other party does it. Family pardons, donor pardons, staff pardons, witness 
pardons, self-pardon schemes, and exit armor should be condemned across factions. The 
Hunter Biden pardon, Trump’s loyalty pardons, donor-adjacent clemency, January 6 category 
clemency, and any future family or staff pardons must be judged by principles that do not 
change with party identity. Without bipartisan standards, reform becomes another weapon. 

The future of clemency will depend on whether Americans still believe that law should bind the 
powerful. If the public accepts that presidents pardon their own people because “everyone 
does it,” the pardon power will become a routine instrument of factional survival. Each 
administration will prosecute, pardon, and accuse. Each side will cite the other’s abuses. Norms 
will collapse into precedent. Mercy will become spoils. 
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But a different future remains possible. The pardon power could be redirected toward the 
people for whom mercy is most justified: the overpunished, the rehabilitated, the elderly, the 
wrongly convicted, the victims of outdated laws, the politically reconciled after genuine conflict, 
and those whose cases reveal systemic injustice. Clemency could become a tool of humane 
reform rather than elite escape. That future requires process, transparency, restraint, and 
courage. 

The final reform is conceptual. The country must stop asking only, “Can the president do this?” 
and start asking, “Whom does this pardon serve?” If it serves justice, mercy, truth, and public 
peace, it may be worthy. If it serves family, faction, donors, staff, silence, or self-protection, it is 
corruption even when lawful. The legal power is broad, but the public trust is narrower. The 
president holds the pardon power for the United States, not for his household, campaign, 
donors, lawyers, staff, or movement. 

The framers preserved a royal power inside a republic and trusted republican virtue to discipline 
it. That trust has been strained. The modern presidency has shown that clemency can become a 
machine of loyalty, wealth, family protection, staff obedience, movement absolution, and exit 
armor. Reform must answer that reality without destroying mercy. The task is delicate but 
urgent. 

Mercy without impunity means the president may forgive, but not conceal. He may correct 
injustice, but not protect his own instruments. He may reconcile the nation, but not immunize 
his faction. He may temper law, but not place himself above it. If the republic can draw and 
enforce that line, the pardon power can remain a humane constitutional valve. If it cannot, the 
pardon power will become the final privilege of personal rule. 

 

 

 

 

 

 

 

 

 

 



148 
 

13. References 

1. U.S. Constitution, Article II, Section 2, Clause 1. 

2. U.S. Constitution, Article II, Section 4. 

3. U.S. Constitution, Article I, Sections 2 and 3. 

4. U.S. Constitution, Amendment XXII. 

5. U.S. Constitution, Amendment XXV. 

6. Hamilton, Alexander. The Federalist No. 74: The Command of the Military and Naval 
Forces, and the Pardoning Power of the Executive. 1788. 

7. Madison, James. Notes of Debates in the Federal Convention of 1787, September 15, 
1787. 

8. Madison, James. Notes of Debates in the Federal Convention of 1787, September 8, 
1787. 

9. Constitution Annotated. Article II, Section 2, Clause 1: Overview of the Pardon Power. 
Library of Congress. 

10. Constitution Annotated. Article II, Section 2, Clause 1: Historical Background on the 
Pardon Power. Library of Congress. 

11. Constitution Annotated. Article II, Section 2, Clause 1: Scope of the Pardon Power. 
Library of Congress. 

12. Constitution Annotated. Article II, Section 2, Clause 1: Presidential Self-Pardons. Library 
of Congress. 

13. Congressional Research Service. Presidential Pardons: Overview and Selected Legal 
Issues. January 14, 2020. 

14. Ex parte Garland, 71 U.S. 333. Supreme Court of the United States. 1866. 

15. United States v. Wilson, 32 U.S. 150. Supreme Court of the United States. 1833. 

16. Burdick v. United States, 236 U.S. 79. Supreme Court of the United States. 1915. 

17. Biddle v. Perovich, 274 U.S. 480. Supreme Court of the United States. 1927. 

18. Ex parte Grossman, 267 U.S. 87. Supreme Court of the United States. 1925. 

19. Schick v. Reed, 419 U.S. 256. Supreme Court of the United States. 1974. 



149 
 

20. Office of Legal Counsel, U.S. Department of Justice. Presidential or Legislative Pardon of 
the President. August 5, 1974. 

21. Ford, Gerald R. Proclamation 4311: Granting Pardon to Richard Nixon. September 8, 
1974. 

22. Gerald R. Ford Presidential Library and Museum. Nixon Pardon: Historical Materials and 
Topic Guide. 

23. Office of the Pardon Attorney, U.S. Department of Justice. Clemency Statistics. 

24. Office of the Pardon Attorney, U.S. Department of Justice. Past Clemency Action and 
Statistics, 2009–2025. 

25. Office of the Pardon Attorney, U.S. Department of Justice. Pardons Granted by President 
Donald J. Trump, 2017–2021. 

26. Office of the Pardon Attorney, U.S. Department of Justice. Clemency Grants by President 
Donald J. Trump, 2025–Present. 

27. Office of the Pardon Attorney, U.S. Department of Justice. Pardons Granted by President 
Joseph R. Biden, 2021–2025. 

28. Biden, Joseph R. Executive Grant of Clemency for Robert Hunter Biden. December 1, 
2024. 

29. White House. Granting Pardons and Commutation of Sentences for Certain Offenses 
Relating to the Events at or Near the United States Capitol on January 6, 2021. January 
20, 2025. 

30. Office of the Pardon Attorney, U.S. Department of Justice. President Trump’s 
Proclamation Granting Pardons and Commutations of Sentences for Certain Offenses 
Relating to the Events at or Near the United States Capitol on January 6, 2021. 

31. Federal Register. Proclamation 10989: Granting Pardons for Certain Offenses Related to 
the 2020 Presidential Election. November 14, 2025. 

32. The American Presidency Project. Proclamation 10989: Granting Pardons for Certain 
Offenses Related to the 2020 Presidential Election. November 7, 2025. 

33. White House. Granting Pardon to Stephen E. Buyer. June 4, 2026. 

34. Associated Press. Convicted of Bilking Investors, Nikola Founder and Trump Donor 
Receives Presidential Pardon. March 28, 2025. 

35. Associated Press. Trump Pardons Binance Founder Changpeng Zhao. October 23, 2025. 



150 
 

36. Associated Press. Trump Issues Pardon to Former Republican Indiana Congressman 
Convicted of Insider Trading. June 2026. 

37. PBS NewsHour. A Look at Trump’s Controversial Pardons for Political Allies and Loyalists. 
May 27, 2025. 

38. Wall Street Journal. Trump Promises Mass Pardons to Staff Before Leaving Office. April 
2026. 

39. Wall Street Journal. On Trump’s List of Promises: Mass Pardons for Staffers. April 2026. 

40. Al Jazeera. Trump Discussed Pre-Emptive Pardons for Family: Reports. December 2, 
2020. 

41. The Guardian. Trump Reported to Have Discussed Granting Pre-Emptive Pardons for 
Giuliani, Children, and Son-in-Law. December 1, 2020. 

42. Reuters. Trump Pardons Ex-Aide Bannon but Not Himself or Family. January 20, 2021. 

43. Reuters. What Is the Legal Effect of President Biden’s Pardon of His Son Hunter? 
December 2, 2024. 

44. Pew Research Center. Biden Granted More Acts of Clemency Than Any Prior President. 
February 7, 2025. 

45. Politico. Trump Pardons Top Allies Who Aided Bid to Subvert the 2020 Election. 
November 10, 2025. 

46. Washington Post. Trump Pardons Giuliani and Other Allies Who Sought to Overturn the 
2020 Election. November 2025. 

47. The Guardian. Trump Issues 1,500 “Unconditional” Pardons Over January 6 Capitol 
Attack. January 2025. 

48. The Guardian. Trump Reportedly Says He Will Issue Mass Pardons at End of His 
Presidential Term. April 2026. 

49. The New Yorker. Donald Trump’s Pardon Economy. May 2026. 

50. Brennan Center for Justice. Presidential Pardon Power Explained. January 9, 2021. 

51. Protect Democracy. Checking the Pardon Power. April 2024. 

52. Crouch, Jeffrey. The Presidential Pardon Power. University Press of Kansas, 2009. 

53. Barkow, Rachel Elise. Prisoners of Politics: Breaking the Cycle of Mass Incarceration. 
Harvard University Press, 2019. 



151 
 

54. Osler, Mark. The Trump Clemencies: Celebrities, Chaos, and Lost Opportunity. William & 
Mary Bill of Rights Journal, 2022. 

55. Love, Margaret Colgate. The Twilight of the Pardon Power. Journal of Criminal Law and 
Criminology, 2010. 

56. Kobil, Daniel T. The Quality of Mercy Strained: Wresting the Pardoning Power from the 
King. Texas Law Review, 1991. 

57. Larkin, Paul J. The Legality of Presidential Self-Pardons. Harvard Journal of Law and 
Public Policy, 2021. 

58. Reynolds, Glenn Harlan. Congressional Control of Presidential Pardons. Tennessee Law 
Review, 2018. 

59. White House Historical Association. The History of the Pardon Power. 2020. 

60. National Constitution Center. How the President Grants Pardons Under the Constitution. 
2021. 

 

 

The author has published over 5,600 AI-assisted papers at: 
https://www.researchgate.net/profile/Douglas-Youvan/research . Google Scholar has indexed 
these preprints, and if you want a particular reference, the AI mode of a Google search (Gemini) 
has efficiently catalogued these preprints. 

 

 

 

 

 

 

 

 

 

 

https://www.researchgate.net/profile/Douglas-Youvan/research


152 
 

 

 


